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u. S. SHIPPING BOARD VS. LEVENSALER ET AL. 1 

a Supreme Court of the District of Columbia. 

C. Levensaler, A. J. Ames, W. D. Sheldon, Partners, 
omg business as W. D. Sheldon & Company, plaintiff, *, 

vs. At law, 

United States Shipping Board Emergency Fleet Cor- ^°* 

poration, defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
her^fti h f- Clt ?, °/. Washington, in said District, at the times 

in^ *? ent ‘ oned ’ following papers were filed and proceed- 

ings had in the above-entitled cause, to wit: * 

1 Declaration. 

Filed March 8,1921. 

In the Supreme Court of the District of Columbia. 

C. Levensaler, A. J. Ames, W. D. Sheldon. 
partners, doing business as W. D. Sheldon 
& Company, plaintiff, At law, 

TT*™ a ' VS ' Tk ^ No. 65373. 

United States Shipping Board Emergency 

Fleet Corporation, defendant 

First count 

The plaintiffs, C. Levensaler, A. J. Ames, and W. D. Sheldon, 
partners, doing business as W. D. Sheldon & Company, sue the 

defendant United States Shipping Board Emergency Fleet Cor- 
poration, for that, J 

Heretofore, to wit: 

In the months June, July, August, and September, 1919, the plain¬ 
er* 8 tt e ^ e P a £ tners engaged in the business of exporting goods from 
e United States, with their principal place of business in San 
J^rancisco, Cahforma, and certain of such business was transacted 
by the plaintiffs from the port of New Orleans, Louisiana. During 
that period a certain firm known as Nathan & Fettis, export freight 
brokers of New Orleans, acted as agents for the plaintiffs and were 
duly authorized to enter into contracts for the shipment of goods 
on behalf of the plaintiffs. During the same period the defendant 
operated certain vessels named the “ West Lianga ” and the “ West 
Wauna/’ and others, and a certain corporation, the J. H. W. 

2 Steele Company, Inc., acted as agent for the defendant and 
was authorized on behalf of the defendant to contract with 
exporters, including the plaintiffs, for the shipment of goods on 
ships operated by the defendant. 

On, to wit, June 30, 1919, the plaintiffs, by the said Nathan & 
fettis, their duly authorized agents, and the defendant, by the said 
J. ±1. W. Steele Company, Inc., its duly authorized agent, entered 
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into a contract in writing signed by the said parties by their said 
agents whereby, in consideration of the promise of the plaintiffs 
to pay the defendant $1.15 per 100 pounds, the defendant promised 
to ship for the plaintiffs one thousand (1,000) tons of barley in 
bulk on the steamship “ West Wauna” for Manchester, England, 
from New Orleans, Louisiana, “ shipment as required by steamer 
but not later than July 20, 1919,” a copy of which contract is filed 
herewith and made a part hereof. 

The plaintiffs had one thousand tons of barley in bulk ready 
for shipment as might have been required by the steamship “ West 
Wauna ” at all times from, to wit, June 30, 1919, and fulfilled all of 
their obligations under said contract, but the defendant broke said 
contract in that it utterly failed to furnish said steamship “West 
Wauna ” to lift the plaintiffs’ one thousand tons of barley on or be¬ 
fore Julv 20, 1919, nor did the defendant at any time thereafter 
lift said barley until, to wit, September 23, 1919, when the defendant 
shipped the said barley on the steamship “ West Lianga,” which had 
been substituted for the “ West Wauna.” 

By reason of the breaches of contract before described, plaintiffs 
suffered damages as follows: 

3 (a) Storage charges of plaintiffs’ barley: This damage 
was admitted by the defendant and paid in full by the de¬ 
fendant on, to wit, November 15, 1920, without prejudice to any 
further rights of the plaintiffs, and no claim is made for the same. 

(b) Loss of interest on purchase price of cargo: This damage 
was admitted by the defendant and paid in full by the defendant 
on, to wit, November 15, 1920, without prejudice to any other rights 
of the plaintiffs, and no claim is made here for the same. 

(c) Loss due to fall in exchange: It is and was the general prac¬ 
tice for shippers of grain from ports in the United States to the 
United Kingdom of Great Britain and Ireland during the period 
in question to draw on the purchasers of said cargoes for the pur¬ 
chase price in sterling with bills of lading attached, and as soon 
as the goods were shipped, to sell such drafts with the documents 
attached to banks in the United States. This method is and was 
generally in force and is and was necessarily known or should have 
been known to all persons engaged in the carriage of ocean cargoes 
and to the defendant and its officers and agents engaged in such 
business. Fluctuations in exchange have been common since the 
outbreak of the Great War, and it was known to the defendant and 
its agents aforesaid or should have been reasonably contemplated 
by them that a delay in the shipment of the plaintiffs’ goods would 
result in a delay in the sale of a draft drawn upon England and 
would in all probability result in a change in the value in dollars 
of the pound sterling, so that in actual result the plaintiffs would, 
because of delay, receive as the price of their merchandise less dol¬ 
lars than they would have received had there been no delay, 

4 this result being equivalent to the decline in the price of the 
merchandise. Immediately upon the receipt from the de¬ 
fendant and its agents of the documents issued upon the goods 
on the “West Lianga,” the plaintiffs drew upon the purchasers of 
said goods for the purchase price of the same payable in pounds 
sterling and sold said draft, with the documents attached, to certain 
bankers in San Francisco, California. Owing to the delay in the 
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sailing of said ship the plaintiffs received for said documents and 

they wo P n.d IT PnCC - ° f „ l l! e « 00ds ’ a sum substantkT“ S than 
” d ha T e recei 7 ed but for sai( i delay, the difference beinf? 

from the date when said vessel should have 

dates when said veLfdMa^tua^ and the 

rswiij«: “•”«*» ^ 

ceived- 4.15 

Loss on each pound sterling- . I6j*per pound 

Amount of draft on London £23375 @ . 16J $3,915.31 

S3o!\ e 4 ef t ndant ha ® " ot Pfid to the plaintiffs the above sum of 
W 15 /^ 1 °, V any part thereof i although requested. 

lo the damage of the plaintiff in the sum of $3,915.31 with interest 
a t S!x per cent per annum from the 23rd day of September 1919 

gS&TJ& plaintiff brings this suit. And the plaintiff claims! 
$3 915 3i with interest thereon at six per cent per annum from the 
23rd day of September, 1919, besides costs. 

Covington & Burping, 

. Attorneys for Plaintiff. 

[Destination of cargo must be written on mate's receipt.] 

The J. H. AY. Steele Company (Incorporated), 

,it , New Orleans , La ., June 30th 1919. 

!\e, W D Sheldon & Co., San Francisco, Cal., - confirm 

engagement tp-dayof One Thousand (1000) Tons of Barley In Bulk 

P f <r, i r Wauna,” for Manchester from New Orleans La 

at $1.15 per 100#-Freight prepaid. Originating —— Ship- 
ment. As required by steamer but not later than July 20th, 1919. P 

is I 0f thlS fre , I ? h ‘ engagement for cotton and cotton linters 

s standard compressed bales having a minimum density on delivery 
to the steamer of 22* pounds per cubic foot for each bale ^ 

Any bale that does not show a density of 224 pounds per cubic 

*&£$>? c n ents re p C eXr ed *° that W a " eXtra 
freTght S engagemen1?bu^^’blfwhichtrshiS isof greVteVdh 

mensions than 3o inches in the width or 62 inches in the length, shall 
pay an extra freight of one dollar ($1.00) per bale. * 

or fioLnW aC *L ng i de !!!fL ty \. a n d also exceedin g 33 inches in the width, 
extra fred'ht” ^ length ’ sha 1 pay one dollar and fifty cents ($1.50) 

Q 4 1 J, mar ^ s ° n co ‘ ton to be thoroughly obliterated except head brand 

l !, , ! ua !' k under which the bale is moving for export, and the 
latter to be legibly and durably marked. 

Ill 4 s 1 con . tract _ 1S f° r freight room required only by the shipper 
named herein, and no portion of it can be re-let or transferred without 
the written consent of The J. H. W. Steele Company, Agts 

Steamer reserves the right to take grain in excess of lev net reg¬ 
ister tonnage and cargo on deck. ® 
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Demurrage, if any, shall be paid at the rate of tweny-four cents 
per net register ton per day. 

Unless by special previous agreement no logs, planks, or lumber to 
be shipped over twenty feet long, nor any one piece of any article 
shipped to weigh over two tons. Planks to be 2 inches and up thick. 
Unless otherwise specified in this contract, billets must be straight 
and flat, not over five feet long, and not over one thousand pounds 
weight in any one piece. 

Cars at city front wharves, when placed before noon, shall 
6 be discharged (weather permitting) on same day; when con¬ 
tractor’s men are not on hand when cars are placed and dis¬ 
charge them without delay the steamer’s agents reserve the right 
to discharge said cars at expense of owners of the goods at customary 
rates. 

No inspection, assorting, marking, or weighing of goods permitted 
on wharf unless by previous written consent in each case, and then 
only with understanding that same shall not delay ship’s loading or 
receiving other cargo. 

Shipper’s clerk to be on hand and tally goods when discharged 
from cars or (if necessary to load same on board; receipt shall be 
accepted as tallied by mate or clerk of vessel. 

A receipt will be given for plain indelible marks on end of pieces 
of timber, lumber, and staves when piled on wharf with even ends, 
enabling correct tally of marks and number of pieces. 

Staves carried subject to agreement with National Lumber Ex¬ 
porters’ Association, dated February 1, 1909. 

Goods to be received by S. S. Co. as promptly as possible after 
arrival, but steamer not responsible for storage charges or car service 
from any cause whatsoever. 

It is mutually agreed that previous to signing bills of lading: 
Shippers will pay ship agent five (5) cents per ton of 2,000 lbs., 
covering cargo tolls imposed by the Board of Commissioners of the 
Port of New Orleans (Dock Board). Shippers agree to file with 
the collector of customs at New Orleans, properly executed manifests 
of cargo, and to deliver the duplicate to the ship agent, as required by 
the United States Government. On shipper’s failure to provide 
documents required and demanded by the United States Government 
for clearance purposes, the ship shall have a lien on the goods for the 
sum of fifty dollars ($50) as liquidated damages for each shipment. 
Shippers will furnish all documents called for and required by the 
ship agent on account of war conditions and requirements of foreign 
governments. 

Shippers will prepay all inland freight and charges up to and in¬ 
cluding delivery on wharf. 

It is also agreed that all freight prepaid shall be in American 
gold, without allowance of credit or discount, and is the property 
of the ocean carrier, goods or ship, lost or not lost, or under average. 

It is understood and agreed that the cargo covered by this contract 
is to be delivered by the shippers alongside of the steamer, within 
reach of the steamer’s tackle. 

This contract is made subject to conditions of act of Congress gov¬ 
erning bills of lading, approved February 13, 1893, and is further 
Conditional upon the continuance of the steamship company’s service 
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and the sailing of its steamers, and if at any time in the judgment of 
the steamship company conditions of war or hostilities, actual or 
threatened, are such as to make it unsafe or imprudent for its vessels 
to sail, the sailing of any vessel or vessels may be postponed or can¬ 
celed; and in that event, or in the event oi requisitioning of the 
steamer assigned to lift the goods covered by this contract, the steam- 
ship company may, at its option, cancel this contract and shall be re- 
lieved thereafter from any liability hereunder except to return to the 
shippers whatever cargo may have been received under this con¬ 
tract. 

7 This contract is made under the express condition that it is 

subject to all the clauses and conditions in the ocean bill of 
lading used by the particular vessel on which the goods go forward, 
which bill of lading is made a part of this contract, and copy of same 
will be furnished on application. 

If and so long as the ship is insured against war risks with a war 
risks insurance association under or in connection with a war risks 
insurance scheme of His Britannic Majesty’s Government, the ship 
in addition to any liberties expressed or implied in the bill of lading 
shall have the liberty to comply with any orders or directions as to 
departure, arrival, routes, ports of call, stoppage or otherwise howso¬ 
ever given by His Britannic Majesty’s Government, or any depart¬ 
ment thereof, or any person acting or purporting to act with the 
authority of His Britannic Majesty’s Government', or any depart¬ 
ment thereof, or by any committee or person having under the terms 
of the war risks insurance on the ship the right to give such orders 
or directions and nothing done or not done by reason of any such 
orders or directions shall be deemed a deviation. 

This contract is made under and shall be governed and interpreted 
by the rules and regulations of the maritime branch of the New 
Orleans Board of Trade, Ltd. (provided, however, that the rules of 
the cotton inspection bureau of the New Orleans Steamship Associa¬ 
tion shall governed as to cotton if such should conflict with board of 
trade rules, maritime branch). All disputes under this contract shall 
be submitted to the board of trade committee on arbitration of mari¬ 
time matters, with power of amicable compounders, or at either 

K ’s option, expressed in writing, to special arbitrators, and amica- 
tmpounders selected, one by each party, they to choose the um¬ 
pire. Such arbitration shall be a condition precedent of any action 
on this contract by either party, and no action shall lie save for the 
amount awarded. 

Yours truly, 

The J. H. W. Steele Company, Inc., 

Acting solely as agents j or the United States Shipping Board and 
the United States Shipping Board Emergency Fleet Corporation. 
Broker’s Contract No. 251. 

C. K. B., 

Line or Agent. 

Steamship Contract No. 502. 

Nathan & Fettis, 

Brokers. 

Contract to be signed and returned promptly, otherwise steamship 
company will not be responsible. 



6 


U. S. SHIPPING BOARD VS. LEVENSALER ET AL. 

Demurrer . 

Filed May 16, 1921. 


Now comes the United States Shipping Board Emergency Fleet 
Corporation, a corporation, the defendant herein, by its Attorney, 
John E. Laskey, attorney of the United States in and for the Dis¬ 
trict of Columbia, and says that the declaration is bad in substance. 

... . _ John E. Laskey, 

Attorney of the United States in and for the District of Columbia. 

Note. 

Among the matters of law to be argued in support of the foregoing 
demurrer are: 

1. That the suit of the plaintiff is in effect one against the United 
States, and therefore not maintainable in this court. 

2. That the declaration fails to state any cause of action against 

the defendant. 6 

3. For other matters apparent upon the face of the record. 

Memorandum . 

June 25, 1921: Demurrer to declaration overruled. Time for de¬ 
fendant to plead extended to and including August 1, 1921. 

Plea i 

Filed August 8, 1921. 

******* 

9 The defendant, The United States Shipping Board Emer¬ 

gency Fleet Corporation, for plea to the plaintiffs’ declara- 
tion and to each count thereof, says: 

1. It never promised as alleged. 

2. It is not indebted as alleged. 

John E. Laskey, 

Attorney of the United States in and for the District 

of Columbia, Attorney for Defendant. 

Affidavit of Defense. 

******* 

District of Columbia, ss : 

Elmer Schlesinger, being duly sworn according to law, deposes and 
says that he is a vice president of the United States Shipping Board 
Emergency Fleet Corporation, the defendant in the above entitled 
case, that he is duly authorized by said corporation to make this 
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affidavit on its behalf and that said defendant has a full, just, true, 

nlSd character! 16 ° f ’ plaintifr ’ s claim of the foUow W 

■ tl }' lbe ‘b'fenclant admits that by reason of circumstances beyond 
several TV 1 unav0] .dably failed, as alleged, to furnish vessels at the 
f!rrJr1 r * j ri i bed ln the several contracts of affreightment re- 
ralann f “ the de C i aratl o n m the above entitled case, and that by 
reason ot such delay plaintiff sustained damages in the nature of 
storage chBrges on its several cargoes offered for shipment under said 
contracts, and loss of interest on purchase price of said cargoes, 
in w bich damages have been paid in full by the defendant 

Jt Defendant avers that it partially fulfilled the said several 
n . contracts, and that plaintiff did not avail itself of its right to 
cancel,saui contracts, but did accept defendant’s vessels when offered. 

^ de "l es 18 Iiable for the alleged losses sustained 

!= it due J° the f aI1 *“ rate °f exchange of the pound sterling, 
as it had no notice or knowledge, at or before the dates of the said 

fnl tK contra cts,- of the terms or conditions of plaintiff’s contracts 
for the sate of the said several cargoes, and therefore did not know, 
nor could it be presumed to have known, whether the said cargoes 
were sold on a cash basis or subject to draft at specified dates, or at 
a guaranteed or any other rate of exchange, or on some other basis, 

Am^rfcandonare* 111 therefor was to be made in P°unds sterling or in 

4. Defendant further denies that it or its agents knew, or should 
lave reasonably contemplated, when the said several contracts were 
entered into that a delay in the shipment of plaintiffs goods would 
m all probability result in a change in the value in dollars of the 
pound sterling so that the plaintiff would sustain a loss through 
depreciation m the value of the pound sterling; inasmuch as at and 
before the dates of the said several contracts the said rate of exchange 
was constantly fluctuating, and that because of such constant fluctua- 
tion it was as reasonable for defendant or its agents to suppose that 
the said rate of exchange would have appreciated as that it would 

a ct'ua 1 ]y H ftcd^ be <bltes on " D ivli the said several cargoes were 

5. Defendant further denies that the allowance of damages on 

account of a possible fall in said rate of exchange was in the contem- 
11 p a 41 ?? f both parties when making the said several contracts. 
11 6. Defendant further denies that the loss alleged by plain¬ 

tiff to have resulted from the fall in said rate of exchange 

is a proper element of damages; denies that such damages are the 
natural and usual consequence of defendant’s breach; and avers that 
such damages are uncertain, speculative, contingent, and remote 
a nd that they are not damages for which defendant is liable 

, 7 » ® e * e il dant . denies that it is indebted to the plaintiff in the sum 
or $5,019.78 or in any sum whatsoever. 

Elmer Schlesinger. 

Sworn to and subscribed before me this 4th day of August, 1921. 

[ SEAL 0 William R. Fitch, 

Notary Public. 

23332—22-2 
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Joinder of issue. 

Filed August 10,1921. 

***** 


The plaintiff joins issue 
herein. 


upon the pleas of the defendant filed 

Covington & Burling, 
Attorneys for Plaintiff. 


Memoranda. 


June 7, 1922: Plaintiff discontinues cause as to second count of 
declaration. 

12 June 9, 1922: Verdict for plaintiff for $3,915.31 with inter¬ 
est from September 23,1919. 

Supreme Court of the District of Columbia, 

Friday , June 16th , 1922. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

The motion of defendant for a new trial filed herein coming on for 
hearing, and being argued by counsel, it is considered that said mo¬ 
tion be, and it is hereby overruled, and judgment on verdict is 
ordered. 

Wherefore it is considered that plaintiff recover of defendant 
herein the sum of three thousand nine hundred fifteen and 31/100 
dollars ($3,915.31) with interest thereon at the rate of six (6) per 
cent per annum from September 23, 1919, being the money payable 
by said defendant to plaintiff by reason of the premises, together 
with the costs of suit, to be taxed by the clerk, and have execution 
therefor. 

From the foregoing judgment the defendant by its attorney in 
open court notes an appeal to the Court of Appeals and the maximum 
penalty of an undertaking to operate as a supersedeas is hereby 
fixed in the sum of six thousand dollars ($6,000.00). 

13 Memoranda. 

July 6, 1922: Supersedeas bond $6,000 approved and filed. 

August 1,1922: Time to submit bill of exceptions extended to and 
including August 8,1922. 

August 8, 1922: Time to submit bill of exceptions extended to and 
including August 22, 1922. 

August 22, 1922: Bill of exceptions submitted. 

Supreme Court of the District of Columbia, 

Monday , October 2d, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 
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The court having this day signed the bill of exceptions heretofore 
submitted in this cause, now orders the same of record as of the time 
of the noting thereof at the trial of said cause. 


Assignments of error . 

Filed October 14,1922. 

******* 

The court erred: 

(1) In overruling defendant’s demurrer to the plaintiffs’ decla¬ 
ration. 

(2) In not sustaining defendant’s demurrer to the plaintiffs’ 
declaration. 

(3) In granting plaintiffs’ requested instructions numbers one 
and two. 

(4) In refusing defendant’s prayers for instruction numbers one, 
two, three, four, and seven. 

Peyton Gordon, 

W 

Attorney of the United States in 
and for the District of Columbia, 

Designation of record. 

Filed October 14, 1922. 

******* 

The clerk, in preparing the transcript of record for the Court 
of Appeals in the above-entitled cause, will please include the 
following: 

1. Declaration, omitting second count. 

2. Demurrer to declaration. 

3. Note of overruling demurrer. 

4. Pleas of defendant. 

5. Joinder of issue. 

6. Note of plaintiffs’ discontinuance as to second count of decla¬ 
ration. 

7. Verdict. 

8. Judgment on verdict. 

15 9. Note of appeal. 

10. Note of supersedeas bond. 

11. Note of extensions of time to submit bill of exceptions. 

12. Bill of exceptions submitted, and bill of exceptions. 

13. Assignments of error. 

14. This designation. 

Peyton Gordon, 

W 

Attorney of the United States in 
. and for the District of Columbia. 

Service acknowledged this 12th day of October, A. D. 1922. 

We consent to above designation. 

Covington Burling & Rubles, 

Attorneys for Plaintiffs. 
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16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
15, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 65373 at law, wherein 
C. Levensaler et al., partners, doing business as W. D. Sheldon & 
Company is plaintiff and United States Shipping Board Emergency 
Fleet Corporation is defendant, as the same remains upon the files 
and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
1st day of November, 1922. 

Morgan H. Beach, 

Clerk. 

[seal.] By W. E. Williams, 

Assistant Clerk. 

17 In the Supreme Court of the District of Columbia. 

C. Levensaler, A. J. Ames, and W. D. Sheldon, 
partners, doing business as W. D. Sheldon & Co., 
plaintiffs, No. 05373 

V8% At law. 

United States Shipping Board Emergency Fleet 
Corporation, defendant. 

Bill of exceptions. 

Be it remembered that this case came on for hearing on June 7, 
8 , and 9 , 1922, before the Honorable Wendell P. Stafford, Associate 
Justice of the Supreme Court of the District of Columbia, and a 
jury was impaneled and sworn to try the issue joined. 

All testimony on behalf of both plaintiffs and defendant was 
taken by deposition de bene esse and no witnesses for either plain¬ 
tiffs or defendant appeared to testify in open court at the trial of 
the case. 

Before the introduction of evidence on June 7, 1922, leave of the 
court having first been obtained, and with consent of counsel for 
defendant, plaintiffs struck out the following allegation in the first 
count of said declaration: 

“Without such handling it would be and would have been 
impossible to handle or finance the export business of the United 
States.” 

At the same time, plaintiffs, by leave of court and with consent of 
counsel for defendant, made certain minor corrections in the phrase¬ 
ology of the said first count, none of which presented any substan¬ 
tial questions. 

Thereupon, to maintain the issues on the part of the plaintiffs 
joined, Caleb Levensaler, of San Francisco, California, one of the 
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plaintiffs in this case, testified in his own behalf and on behalf of 
his co-plaintiffs, on direct examination, that the plaintiffs C. Leven- 
saler, A. J. Ames, and W. D. Sheldon were partners in the year 
1919, doing business under the name of W. D. Sheldon & Co., grain 
merchants, Merchants Exchange Building, San Francisco, Cali¬ 
fornia; that they exported grain from the United States and did 
business from the port of New Orleans, Nathan & Fettis 
18 being their authorized agents at that port to enter into con¬ 
tracts for the shipment of goods on behalf of plaintiffs. 

At this point there was admitted in evidence on behalf of the 
plaintiffs the original contract between the plaintiffs and the de¬ 
fendant, dated June 30, 1919, copy of which was filed with the decla¬ 
ration, whereby in consideration of the promise of plaintiffs to pay 
the defendant $1.15 per 100 pounds, the defendant promised to ship 
for the plaintiffs 1,000 tons of barley in bulk on the steamship 
“ West Wauna ” for Manchester, England, from New Orleans, 
Louisiana, “ shipment as required by steamer but not later than July 
20, 1919.” J 

The witness Levensaler further testified that under contract dated 
July 7,1919, the plaintiff sold to Payne & Routh, 1,000 tons of barley, 
of 2,240 pounds each. The original contract was introduced in evi¬ 
dence showing that payment might be by cash in London in exchange 
for shipping documents or by buyer’s acceptance of shipper’s or 
seller’s drafts with documents attached. The purchase price was 
93 shillings and 6 pence per 448 pounds gross. 

The witness Levensaler further testified that he had been in the 
business of exporting grain for eleven years; that he knew the gen¬ 
eral practice of shippers of grain from ports in the United States 
to the United Kingdom of Great Britain and Ireland in the year 
1919, as to the method of payment for such grain, and that “ it is and 
was the general practice for shippers of grain from ports in the 
United States to the United Kingdom of Great Britain and Ireland 
in 1919 to draw upon the purchasers of such cargoes for the purchase 
price in pounds sterling with bills of lading attached, and as soon as 
the goods were shipped, to sell such drafts, with the shipping docu¬ 
ments attached, to banks in the United States;” that this method 
undoubtedly was generally known to persons engaged in the carriage 
of ocean cargoes. “ For example, that the contracts that were in evi¬ 
dence are printed forms which show that payment is to be by cash 
in London in exchange for shipping documents or by buyers accept¬ 
ance of shipper’s or seller’s drafts with documents attached, 
19 which indicates that payment is to be in pounds sterling, that 
being the coin in London. These printed forms are univer¬ 
sally used ”; that fluctuations in English exchange have been common 
since the outbreak of the great war and that is known to everyone in 
business; that such fluctuations were generally known to persons en¬ 
gaged in the carriage of ocean cargoes; that the plaintiffs had 1,000 
tons of barley in bulk ready for shipment as might be required by 
the S. S. “ West Wauna ” at all times from June 30,1919, but that the 
defendant did not ship any barley for the plaintiffs from New Or¬ 
leans on the “ West Wauna ” during the months of July, August, or 
September, 1919, and that the defendant lifted the barley covered 
by the contract in this case on September 23, 1919, on the S. S. 
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“ WestLianga ”; that immediately upon the receipt from the defend- 
ant and its agents of the documents issued upon the barley shipped 
mi the Yv est Lianga ” the plaintiffs drew upon Messrs. Payne & 
Kouth for the purchase price, payable in pounds sterling, and sold 
the drafts with shipping documents attached to the Bank of Cali¬ 
fornia, September 23, 1919, in the sum of £23,375, and received the 
same at the rate of $4.15 p6r pound, the current rate of exchange on 
that date; that the rate of exchange July 21, 1919, was $4.3l|; that . 
by reason of the delay m the sailing 0 f the ship, combined with the 
fluctuatum in exchange, the plaintiffs lost 16f cents per pound on 
23,375 pounds or $3,915.31; that no part of this sum has been paid 
by the defendant. 

20 The said plaintiff, Levensaler, on cross-examination, testified 
• u j t r at hl . s knowledge no information, at any time, was fur¬ 

nished by plaintiffs to the defendant as to the terms or conditions of 
the contract made by plaintiffs for the sale of the said barley to pur¬ 
chasers in England and that no copies of the said contract were at 
any time furnished to defendant. 

Cross-examination: 

. The said plaintiff Levensaler further testified on cross-examina¬ 
tion : 


Q. What, if any, facts were brought by plaintiffs to the attention 
°J defendant or its agents to charge the defendant with knowledge 
of the basis on which said sale or sales were made ? 

A. Defendant should have known it was the general practice. 

Q. State in detail the basis of your statement as to the general 
practice of shippers of grain from ports in the United States to the 
United Kingdom of Great Britain and Ireland in the year 1919 as 
to the method of payment for such grain. 

A. My statement was based on eleven years’ experience in the busi¬ 
ness of exporting grain. 

******* 

Q. Was what you describe as such general practice, the exclusive 
practice as to method of payment of such grain ? 

A. Yes; so far as I know. 

Q. If not, describe all other practices as to method of payment for 
such grain. 

A. I am not familiar with other procedure. 

Tlie said plaintiff Levensaler further testified on cross-examination 
that so far as he knew exporters never shipped grain on consignment 
to themselves or their agents in a foreign port or country, and never 
sold grain cargoes for transportation to England under contracts 
providing that payment therefor should be made in the United 
21 States or in American dollars, either in 1919 or before. 

. To further maintain the issues on their part joined, plain¬ 

tiffs offered as a witness, E. E. Lafaye, who testified on direct exami¬ 
nation that he is president of the A. J. Higgins Lumber & Export 
Co., and member of board of directors of the Canal-Commercial 
trust & Savings Bank, of New Orleans, Louisiana; that it was 
customary to finance export shipments in 1919 from New Orleans 
particularly in the lumber business, by presenting ship documents, 
with draft on consignee attached, to the banks for collection, and if 




TJ. S. SHIPPING BOARD VS. LEVENSALER ET AD. 13 

they were in foreign exchange, to discount at either the exchange 
value as of the date on which presented or against contracts previ- 
ousrj^ entered into; that it would not be possible to discount such a 
^ an k prior to the time the bill of lading was available to 
attach thereto; that during 1919 it was customary for the purchase 
price of export shipments to England to be payable in sterling ex¬ 
change ; that he believed ship operators were familiar with the 
customs of the trade, in connection with the methods of financing 
exports, his opinion being based on dealings with ship operators and 
general discussions as to methods of handling finance. 

On cross-examination the said witness Lafaye testified that drafts 
were sold to cover export cargoes, sometimes when the goods were 
sold and at other times when shipments were made and documents 
available, and that both practices were in effect dependent upon the 
2 r . ter i that it was hard to determine the custom in that respect in 
1919 because of the fluctuations in the foreign exchange market: his 
testimony continuing: 

Q- Well, if a shipper and exporter wished to protect himself from 
a possible drop in the rate of exchange, could not he do it by selling 
the—making an engagement with the bank to sell the draft at trie 
current rate of exchange? 

A. Deliverable at a given period; yes. 

Q. Was that a common practice? 

A. That was the practice; yes. 

Q. Among all exporters so far as you know from your experience 
both as a lumber exporter and bank official? 

4. Yes. 

Redirect examination: 

22 , On redirect examination said witness Lafaye testified that 

he believed all exports were handled on the same line he had 
indicated with respect to lumber; that a delay in the delivery of a 
bill of lading by a ship would, in a case where the exporter sold his 
draft to a bank prior to the issuance of a bill of lading, effect either 
a cancellation of such contract with the bank or an adjustment to 
be determined by the market value of the exchange at the time of 
final delivery, or the date of failure to deliver the exchange; and 
that in 1919 sterling exchange was fluctuating. 

Recross-examination: 

On recross-examination, said witness Lafaye testified that a bank 
would quote to an exporter a rate on exchange at the time the ex¬ 
porter made an engagement with the bank for the sale of a draft* 
Wlt t s J? ip ? ing documents attached, said documents to be delivered 
to the bank at a future given time; that the banks were in the habit 
of doing that and the exporters were in the habit of having that 
done; and that under a contract of a bank with an exporter for 
future delivery of draft with shipping documents attached, the bank 
would accept the equivalent of the value of such documents if the 
documents themselves were not delivered at the due date. 

Redirect examination: 

On redirect examination said witness Lafaye testified that under 
such a contract with a bank the exporter would have to care for 
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the shipping documents at some future time at the market price of 
exchange when the documents were presented to the bank P 

J°J UHher r T ntai " th f issues on their part joined, plaintiffs 
offered as a witness Frank A. Godchaux, who testified on direct 

rV he ls P res *dent of the Louisiana State Rice Milling 
Orleans, La.; that he was familiar with the customary 
thods in which exports from New Orleans were financed in 1919^ 
that exports in the rice trade did not differ from those in any other 

?n iqiq°k ar 1r he J? ew 1 ’- tha . t r *ce exports were customarily financed 
m 1919 by selling the shipping documents with drafts on the buyer 
to anks in the United States, but that there were some cases where 
credits were opened by the buyers and the exporters drew against 
such credits, but that where the exporters knew the customers well 
enough they did not require the establishment of a credit; 
23 that m 1919 sales for export from the United States were gen- 
erally payable in pounds sterling; that sterling exchange was 

wp™ U ,M ng 'i 60 ' "TV" 1919; ? nd that if the shipping documents 
less^ e ‘ Ved 0n a declmm g market in sterling they would be worth 

Cross-examination: 

On cross-examination said witness Godchaux testified as follows • 

Q. Was there any practice in 1919 for exporters, as soon as they 
made their contracts with purchasers abroad, to make engagements 
with banks to sell their shipping documents for future delivery at 
a given rate of exchange quoted them by the banks? 

A. i ou mean for future deliverv * 

Q. Yes? J 

A. Yes, that was done some. 

Q. Was that the customary practice? 

A. Why, to some extent it was, yes. In my case it was. 

I ou did business in that way, did you * 

A. Yes. 

Q. You know of other reputable concerns that did business in the 
same way—gram exporters, the same business you are in * 

A. Yes, they did. 

Q. Was that the prevailing method of financing in 1919? 

A. I can not speak for the trade generally, whether they all did it 
or not, but it was our prevailing method, yes. 

O n further cross-examination said witness Godchaux testified that 
letters of credit were in use in 1919, such letters of credit being 
opened by the buyers covering a shipment to go forward on a cer¬ 
tain date; that some of these credits are established in American 
dollars and m numerous ways; that the use of letters of credit was 
one of the customary methods of financing grain exports; that the 
shipment of cargoes by exporters on consignment to themselves 
varies according to the demands for export sales; that a dull market 
will create such consignments; that the same practice obtained on 
the part of exporters shipping cargoes on consignment to their agents 
in foreign countries; that exporters also ship for a particular mar¬ 
ket m foreign countries cargoes that have been sold prior to ship¬ 
ment ; that exporters sell grain for transportation to England under 
contracts providing that payment therefor shall be made in the 
United States and in American dollars. 
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Redirect examination: 

about the way business w#« ( )nnp T'l/i.xr.w. i ■ ^ u /hs* -that is 

looked. If you coulTnot tet f t ;n V epends h ° w &°° d «>e contract 
English exchange. “ * g American dollars, you would take 

Said witness Godchaux further testified onredirect examination- 
that on an export salp w Kon u /cunect examination^ 

SlUgigili 

tXT; 10 ,**",“'**« Sits. t £r 

on the date of sale of the cargo he would be taking a chance on ™k 

Z P %T >Rt ° n eXChange If the rate "**> and^mg^the rate 
Redirect examination: 

°n redirect examination, said witness Godchaux testified that if 

he shipper did not contract to sell his exchange at the Gm e he nmde 

Ins sale of the cargo, but preferred to wait until he actually mt hio 

shipping documents, he is entitled to the value of exchanee ^ the 

date he contracted to make the shipment, and any difference through 

failure of anyone but himself to furnish the shinS 

-«> documents on that date, would create either a loss or profit 

between that time and the date he did get such document 
Recross-examination: uocuments. 

. P n recross-examination, said witness Godchaux testified that if « 
shipper assumes his own responsibility—does not want tn i"Jv f a 
transaction definite-it is no? the shi^L^ T anjbody^et 

find i ?’ f Cept w,th th«r contract, so that onthatsped 

fied date he is entitled to whatever those documents are worth ^If 
you fail to perform on that date and he loses bv it ho t h* 6 ' 

^rl h -r th at made him iiffe^haV^l^odd faH^ 
the shipper if the exchange rate dropped by the time he sold hi» dn^ir 
ments; to a question whether, if a shipper made any profit dnp tn * 
rise m rate of exchange he naturally would keep that profit, witness 
23332—22-3 . .. 



D. Si 3 BIBW MB BOMDi VSi TiHa WMm- gx At. 

answered, “I would, if I gambled,” and.tbat, if a shipper did not 
contract, with a bank to sell: exchange-when, the contract) of) sale to the 
purchaser was made, he would: be speculating on making a. profit if 
exchange rose and sustaining a loss if exchange dropped & P 

Redirect examination: 

On redirect examination, said witness Godchaux testified that there 
was no system by, which, in case of failure of the steamship company 
to deliver the shipping documents on tlie date specified m the corn- 
tract, the exportencan.poaitiyely avoHbspeculating on fluctuationsun 
the rate of* exchange, but that it is dependent on the delivery of the 
shipping documents in either oasa; that if you sell the documents, you 
have got to deliven them ;,ifryou: fail to. deliver them, why you have 
to take the consequences, whatever they may be. 

Reeross~ex am ination: 

On recross-examination said witness- Godchaux testified that in 
case of failure to deliver shipping documents to a bank on the date 
specified for such, deliver the shipper would have to pay the bank' 
whatever loss the latter sustained thereby or whatever charge, if * any, 
the condition of the exchange market would require the bank to make. 

lo further maintain the issues on their part joined, plaintiflh 
offered as a witness Mi P. Pyk, who, testified on direct examination 
that he is vice-president of tlie Whitney-Central National 
Rank of New. Orleans, La.; that he was familiar with the prac¬ 
tice of exporters in selling documents representing the com- 
modities exported”; that, it is the practice of exporters to sell their 
drafts accompanied by bills of lading to banksdn>this country; that 
such w as the practice in 1919, except that ini a very few in- 
^ stances drafts* were sent abroad'for collection; that such h Q r 
also been the custom liefore and since 1919; that it is a general 
tmstom, and that it is a custom known to everybody, connected with 
toe exporting business, including steamship people. 

Cross-examination : 

On cross-examination said witness Pyk testified his statement 
that all persons engaged in the export business were familiar with 
JJf® custom was based on general experience and daily observation; 
that it is not necessary for a steamship agent to have such informa¬ 
tion to carry out his freight contracts except that he must know 
he may imperil the situation of the exporter if he, the steamship 
agent, does not deliver the ship on the date set in the contract; 
hat v hat he described'on direct examination as a general custom 
was not the only method of handling shipments; that.there might 
ia\e been letters of credit, in American dollars, opened in this 
country so that payments could be made by foreign purchasers in 
this country; that it was customary, both'in 1919 and before, to 
establish such letters of credit in this country; that a shipper 
rarely makes a contract with a bank for the future delivery, of 
shipping documents, in say, 3®, 60, or 90 days—only when the 
shipper is sure absolutely of delivery; that the purpose of such 
practice is to stabilize the rate of excnange so that the shipper will 
nee be affected by any later rise or fall in exchange; that if the 
tune was very limited, say a few weeks, there are no such sales as 
dm*; but you might geta sale of three months or two months future 
delivery; that a shipper will not come to the bank and -say he will 
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deliver a certain number of pounds sterling! ill the same month, 
but he will do that where the period*is more distant; that stabilising 
exchange is when you sell something at a future day withih say 
2 or 3 months or a shorter period* if you are sure you are to deliver 
within that time or can deliver’ within that time;, that if a 
shipper does not proteot himself on the rate of exchange 
he is taking chances on its rising, or falling, and At it riam 

55 a and if it drops he may sustain a* lose; 

tliati ix» a. shipper knows the date of delivery it is> customary 
for him to protect himself on the rate of exohange; that* if the 
shipper could, not deliver the shipping documents to the bank at) 
the date specified either he or the bank would* go into the 

28 market and buy exchange, and the shipper could then sell* 
exchange anew for the period he thought advisable. Thab 

the witness did not see how the shipper could* sell the exchange 
himself; stabilize the. rate; that he couldfnot sell it> against 
the final delivery of the shipping documents because no bank would 
take a chance of that kind; that when a bank buys for fixture 
delivery or delivery at a certain date they sell against it at the 
same time; that if the shipper wanted an extension he would have 
to make a contract to deliver within a specified, time, and if it comes 
up to a shipment he will have to know if the shipment will be in 
within that time, and for. that' reason everything was so indefinite 
that, he could not very well, proteot himself f; that he could not, after 
the initial failure of the ship, sell exchange for an additional 
period at whatever rate the bank would charge him to carry him 
after that time because he sold* exohange originally and he has to 
deliver exchange; that the bank will, not as a matter of accommo¬ 
dation extend the time at a higher premium; that they would in¬ 
sist upon the delivery of the exchange; either the bank or the 
shipper would have to go into the market and buy the exohange, 
then the shipper have to sell anew for the period that he thougkt 
would be advisable; that the bank has to look to the exporter; if 
he does not deliver, the bank has got to look to him to make good ; 
that they purchase for his account or he has got to purchase him¬ 
self and deliver to the bank; that the bank would not get it from 
another bank and carry it for him; that would be another trans¬ 
action; in other words the first transaction closes itself by the 
delivery of exchange the dates they have settled on and then 

29 the exporter has got to sell the original shipment again; that 
he could not swear that steamship operators are informed 

of the practices of making payment for cargoes of grain; that to 
him it is so absolutely necessary for them to know such practices; 
that they are not, so far as he knows, informed by shippers of the 
terms of contracts of sale, bnt in their experience they ought to 
. know that if ships are not delivered on days agreed upon, they 
in some way; jeopardize the shipper in some instances with pay¬ 
ments of storage, insurance, interest on money, and exchange in a 
falling market; that if the grain is sold in foreign monies, they, 
understand they take chances; that they are not always sold in 
foreign monies, but are sometimes sold in American dollars, and, 
continuing: 

Q. How many forms of-sales contracts are known to you, that is, 
involving the different methods of payments? 
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A. There are all kinds. 

Q. There are a number, are they? 

A. Sure. 

Q. And they were in force in 1919, as well as before and since? 

A. V\ell, in 1919, yes. I would say so. 

„ Saul witness Pyk, on cross-examination, further testified that oc¬ 
casionally exporters ship cargoes on consignment to themselves in 
foreign countries; that they at times ship on consignment to-their 
agents in foreign countries; that exporters ship grain to England 
under contracts providing that payment therefor shall be made in 
this country, and in American dollars; that some such contracts 
provide for payment in England in American dollars or in pounds 
sterling; that exporters ship cargoes to foreign countries subject to 
drafts at specified dates, say 7, 30, 60, or 90 davs. 

Redirect examination: 

On redirect examination, said witness Pyk testified that the open¬ 
ly?, 0 * credits m American dollars was done in a few cases before 

1 11 7 irtuall y starte d m ^at year; and that the cases in which 

credit has been opened in American dollars exceed those in which 
a draft is made upon the buyer abroad in foreign currency and that 
has been so since 1914. J 

Recross-examination: 

30 On recross-examination said witness Pyk testified that so 

., tar as he knows there is no difference in the sale of drafts 
with shipping documents attached between shipments of grain and 
other commodities; that his bank made contracts with exporters for 
the future delivery of drafts with shipping documents attached and 
cited as an example an exporter who calls up the bank saying he 
has 10,000 pounds sterling, delivery 90 days, whereupon the bank 
tells him they will get the rate from New York and let him know 
as soon as it is obtained. 

Redirect examination: 

On redirect examination said witness Pyk testified that the normal 
case is where the exporter telephones the bank for its rate on ex¬ 
change for that day or within a few days. 

Recross-examination : 

On recrbss-examination said witness Pyk testified that if the ex¬ 
porter wants to protect himself on the rate of exchange it is cus¬ 
tomary for him to get a rate on a 90-day delivery of the documents 
if he knows when the exact delivery is to be made, which date is 
stated m his contract of sale, and that otherwise he is taking a 
chance of making a profit if exchange rises or losing if exchange 

XailS* 

Redirect examination; 

On reexamination said witness Pyk testified that if the shipper 
makes the contract in advance and delivered the documents in ninety 
days and he can not deliver the documents at the time he contracted 
to deliver them, then the bank buys in the market in order to be 
able to deliver the foreign exchange that he sold covering the ship¬ 
ment that was to be made; that after he had done that, when four 
five, six, seven, or eight weeks, maybe later, he gets the documents 
that he originally expected to get, he has got to make a new trade 
with the documents right at that time or he could have sold against 
them on a new basis. 
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Recross-examination : 

On recross-examination said witness Pyk testified that the shipper 
could protect himself at that time by selling on a new basis, 
31 but that he had to get the money to protect the original sale; 

that if he sells against a shipment that he has here he owes 
the bank perhaps three or four hundred dollars and he is going to 
reimburse himself by selling this particular exchange; now when 
the time comes for delivery he can not get the shipping documents, 
due to the fact that the steamer is not in, but he has got to deliver 
the equivalent of four hundred thousand dollars here in sterling; 
he had got to find that money to buy that sterling and satisfy the 
bank. 

Thereupon, to maintain the issues upon the part of the plaintiffs 
joined, the plaintiffs offered as a witness Monte M. Lemann, who 
testified on direct examination that he is an attorney practicing in 
New Orleans; that he handled the claim of W. D. Sheldon and Com¬ 
pany with the Shipping Board; that finally the Shipping Board 
paid certain items in the claim and the client paid other items with 
the understanding that the items were received without prejudice 
to the rights of the claimants to insist upon the remaining items 
which they conceived to be due them; that the losses actually sus¬ 
tained by the claimants owing to the decline in exchange, represent¬ 
ing the difference between the amounts which they claimed they 
would have received had the shipping documents been delivered to 
them at the time the same were claimed to be due and the amounts 
which they actually received for those shipping documents when thev 
did receive them, remained unpaid, these being the same claims that 
form a basis for this suit. Two letters were admitted in evidence on 
the letterhead of the United States Emergency Fleet Corporation, 
Bureau of Operations, one dated July 9, 1920, stating in part as 
follows: 


“ Messrs. Hall, Monroe & Lemann, 

“ West Wawia. 

* * * “We are willing to make settlement of all-items 

involved in this claim without prejudice to any judicial action 
your clients may wish to take in regard to the question of depre¬ 


ciation in exchange 


“J. H. Felton, 

“ Head , Trode Routes and Claims 

and one dated October 20,1920, stating in parts as follows: 


32 “Messrs. Hall, Monroe & Lemann, 

“ ‘ West Wauna ’ ‘ West Liang a .’ 

* * * “We therefore offer settlement as follows: Storage 

and interest on the 1,350 tons; 1,000 tons from July 21st; 350 
tons from August 15th; this is to be in full for any and all 
claims which claimants may have against these vessels, excepting 
their right to litigate that portion of the claim effected by loss 

change “Fred L. Murpht, 

Traffic Manager. 

By J. H. Felton, 

“ Assistant , in charge of Freight Rates 
“ and Rates and Claims Section.” 
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Thereupon the following stipulation, signed by counsel for the 
plaintiffs and defendant, was introduced: 

“ It is stipulated and agreed, for the purposes of this case, that the 
defense will not be made that the plaintiffs did not protest against 
the delay in shipment, and no testimony heretofore taken on the 
question of such protest will be read in evidence.” 

Thereupon the plaintiff rested, and the defendant moved for a 
directed verdict, which motion was overruled by the court, to which 
action defendant noted an exception, which was allowed and duly 
noted upon the minutes of the court. 

Thereupon defendant, to maintain the issue on its part joined, 
offered as a witness J. L. Stulb, who testified on direct examination 
that he is booking clerk of the J. H. W. Steele Co., New Orleans, 
Louisiana; that he has been employed by the said company for about 
11 years and that he was employed by the said company as booking 
clerk in 1919 ; that the said company in 1919 operated vessels as 
agent of the defendant; that so far as he was able to recall he 
33 entered into the contract on which this cause of action is based on 
behalf of the said Steel Company with Messrs. Nathan & Fet- 
tis, agents of the plaintiffs; that the S. S. “ West Lianga ” was substi¬ 
tuted, with plaintiff’s consent, for the S. S. “ West Wauna,” the latter 
vessel being named in the said freight contract; that some of the grain 
covered by said contract was loaded September 19,1919, and the load¬ 
ing completed September 22,1919; that plaintiffs could have obtained 
their bills of lading on the dates on which the grain was loaded; 
that his company had no knowledge of shippers speculating in any 
freight space, that if they were good, reliable shippers, his company 
contracted for any amount of freight they desired room for, if his 
company had the space, not knowing whether the shippers were 
sending the grain to be sold abroad or having actually made the sale 
prior to booking the freight space; that not being a grain exporter, 
and interested only in ocean transportation, he had no knowledge of 
the alleged general practice of shippers of grain from United States 
ports to the United Kingdom of Great Britain and Ireland, in 1919, 
to draw on the purchasers of such cargo for the purchase price in 
pounds sterling, with bills of lading attached, and as soon as the 
goods were shipped, to sell such drafts with shipping documents at¬ 
tached to banks in the United States; that neither the Steel Company 
nor he was furnished any information at any time as to the condi¬ 
tions of sale or method of payment of the cargo covered by said 
freight contract; that his company was not interested in the sale 
of the grain, but merely in shipping the necessary freight when it 
was furnished them; that his company was likewise not interested in 
obtaining any such information for the defendant; that so far as the 
general practice of grain shippers at New Orleans or elsewhere, in 
1919, with respect to advising the shipowners or ship agents of the 
conditions of sale or method of payment for grain exports was con¬ 
cerned, he did not recall any shipper giving his company any such 
information; that it was not the general practice for shippers to give 
such information; that no particular method of payment by a pur¬ 
chaser of export cargo was known to him as being the required method 
in use in 1919; that he did not recall that either the plaintiffs 
34 or their agents, Nathan & Fettis, or anyone else, on their be¬ 
half, notified his company that any loss due to a possible fall 
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temnb, k f *k Ch |. ng ? W ^ S contem P lated ! that no such loss was con- 
templated by the Steele Company; that his company had no knowl- 

tr£f Pjw® S f 1 ® of the g rain coy ered by said freight con- 

tract; that plaintiffs did not confide to his company the termf of Tnv 

sale and his company did not know whether the grain had been paid 
for in this country or otherwise- P 

Cross-examination: 

witness Stulb testified that in 1919 
e Steele Company employed about forty persons at New Orleans 
nd only two or three persons held positions superior to his- that 

h s companrXt^hT^ 1118 the !? aio [ ity ° f freight contra cts for 

h ' u C ° Py of each contract his desk; that 
in 1919 he did not know how exports were financed, except a fair 
general knowledge of the subject. ’ pC a tair 

Q. You know, do you not, that some drafts covering the purchase 
price of exports with bills of lading and other shippfng documents 
attached would be sold by exporters to banks, did you nd - you knew 
that happened sometimes, did you not? ’ ^ 

export 01 *’ at timeS ’ bUt 1 WaS n0t fami,iar with all classes of 

me^tsm^rbe^nlncedY 88 ° f ^ W “ yS by which export ship ' 

A. I had a general knowledge of it; yes. 

Q. And you knew it was possible for those drafts to be drawn in 
be mTde? y ° f S ° me f ° reign countr y to which the shipment was to 
A. Not necessarily so. 

Q. I didn’t ask you whether it would be necessarily so but I asked 
you whether those drafts might possibly be drawn in such money— 
A. V\ hy should I know they would be drawn in foreign money ? 
a ' r a f kl , n ^ y° u a question as to what you do know. 

. I didnt know that these particular drafts were being drawn 
on a foreign bank or in foreign money. 

35 Q. I am not examining you as to your particular knowledge 
f , ■ a f, t0 thls t Particular contract, but what I want to get at is 
th s. Did you at that time know that when an export shipment was 
made, say, to England, it was possible that the purchase price would 
be payable by draft in pound sterling? 

A. No, I didn’t. Why so, may I ask you ? 

Q. Then you didn’t have any idea that an English purchaser might 
pay for the purchase price in English money ? g 

A. No; I didn’t. 

Q. But you know the purchase price might be payable by sight 
draft on the purchaser, with bill of lading attached * ‘ J g 
A. I do. 

Said witness Stulb on cross-examination further testified that he 
did not know whether foreign purchasers converted foreign money 
into American money or otherwise, in paying for the cargoes pur¬ 
chased by them; that he did not know whether such a contract of 
sale, as in this case, would be payable in American money or foreign 
money, but that he would imagine correspondents would obtain a 
credit in this country or send the money over to some one to purchase 
it for him; that he had no reason to know under what terms or condi- 
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‘V°"L s ^' hsales were being made; that he possibly had a general idea 
of the various ways in which the purchase price might be paid: that 
in some freight contracts which his company entered into direct with 
customers in England who engaged freight space with his com- 
36 pany said customers deposited to his company’s credit in a 
local bank sufficient funds to pay the ocean freight; that he 

". k r: V S ,ch , Wi ! s the more usual way of financing exports 
in 1919, that although he had a general knowledge that sometimes 
they were financed by drafts drawn by the exporter on the purchaser 
with shipping documents attached, he did not know whether that was 
the more usual way of financing shipments. 

. J‘! further maintain the issues on its part joined, defendant of- 
fered as a witness Bruce Baird, who testified on direct examination 
that he is manager of the foreign department, Hibernia Bank & 
Trust C ompany of New Orleans, professor of foreign exchange and 
foreign trade, school of commerce, Tulane University, and a writer 
on the subject of foreign exchange, residing at New Orleans, Louisi- 
ana; that in connection with export shipments there are two methods 
of handling drafts with documents attached; first, to sell out the 
s ipment, and second, to make a contract for future delivery of the 
shipping documents; that such future contracts have become more 
important since the signing of the armistice, owing to the fluctua¬ 
tions in foreign exchange; that the practice of making such future 
contracts has been in vogue prior to 1919, in 1919, and subsequent 
thereto; that such practice would protect the shipper; that a shipper 
in , 0 ^ er fp protect himself would sell his exchange in advance for 
a future delivery, that delivery being anywhere from one week to 
four months, but that if a shipment is not ready for delivery to a 
vessel, or for any reason beyond the control of the shipper, his bank 
would extend such future contracts, the rate for extension varying 
according to the foreign exchange market, such variance being from 
one-quarter of a cent per month per pound sterling to one cent per 
month per pound sterling; that such contract for future delivery of 
a draft with shipping documents attached would absolutely protect 
he shipper; that his bank for the past two years, and even prior 
thereto, suggested to all of its customers that when they sold any 
expoit cargo they should immediately sell their exchange for either 
spot delivery or future delivery; that his bank has always consid¬ 
ered that a grain merchant is in the grain business and that he is not 
m the foreign exchange business, and in order to protect himself 
they have suggested that he sell his foreign exchange to his 
banker immediately and in that way protect himself from 
any possible fluctuations in exchange, regardless of whether it 
be up or down; that if shipper did not make use of such practice, 
he simply gambled on the exchange market; that the steps taken by 
the grain exporter in selling exchange at the time that he makes 
his contract for the sale of his export shipments are as follows: the 
exporter comes to the bank, states he has a certain number of pounds 
sterling to sell for export delivery, asks what the bank will pay 

S! m u iS. 18 ^ ven a quotation by the bank which is accepted, and 
the bank then sends him a contract covering the transaction, then 
when he presents to the bank his draft on the foreign purchaser * 
with the shipping documents attached, the bank pays him for that 
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draft at the rate of exchange fixed by the said contract between the 
exporter and the bank regardless of what the foreign rate may be 
on the date the draft and the shipping documents are delivered to 
e such payment being made to the exporter in American 

dollars; that the Canal-Commercial and his own bank do the largest 
foreign business in New Orleans; that if an exporter did not de- 
nyer the shipping documents at the date specified in his contract 
with his bank, said bank would extend such contracts at the pre¬ 
vailing rate of exchange, the charge being somewhere between one- 
quarter or a cent and one cent per pound sterling per month; that 
he had extended such contracts for as long as from 6 to 8 months, 

?Sin th A t SU -^ h the £ eneral custom among New Orleans banks in 
iyi9; that if a shipper was required to deliver funds when he could 
not deliver shipping documents to a bank at the time required by 
the contract, and the rate of exchange had dropped below the rate 
hxed in his contract with the bank, the shipper could buy at the 
prevailing rate, lower than the contract rate, and he would then 
make a profit; that bankers in 1919 anticipated lower levels in ex¬ 
change and merchants did also, and for that reason sold exchange 
in advance in order to protect themselves against anv possible fluc¬ 
tuations there might be; that the period of time ordinarily covered 
by contracts made by shippers with banks for future delivery of 
documents, when they sell exchange at the time they make their 
contract of sale of export cargo, is any time up to or‘through four 
months; that that was the general practice in New Orleans in 1919 
and that it was customary to make such contracts for a period of 
ninety days. 

38 Cross-examination: 

On cross-examination, said witness Baird testified that in 
1919 grain exports were financed in the same way as other com¬ 
modities, that the more customary method of financing grain exports 
in 1919 was by selling either inland merchant drafts indorsed by the 
exporter, or drafts by the exporter on foreign purchasers; that in 
that year it was customary for drafts drawn on foreign purchasers 
to be payable in pounds sterling rather than in dollars; that prac¬ 
tically there were no bills drawn in dollars; that it was more cus¬ 
tomary for an exporter in 1919 to sell exchange on contracts with banks 
for future delivery of shipping documents on account of the condi¬ 
tion of the foreign exchange market; that the method of selling ex¬ 
change in advance or waiting to sell exchange until goods were ac¬ 
tually shipped depended on the exporter; that the wise exporter 
sold in advance and the other man who wanted to gamble and spec¬ 
ulate on the market took his chance, which proved very disastrous 
in many cases; that in July, August, and September, 1919, fully 50 
per cent of the exporters were selling their exchange in advance; 
that prior thereto the percentage was smaller and subsequently it 
became larger; it being necessary for a large majority of exporters to 
handle their exchange on a safe basis; that he was not familiar with 
the opinions or ideas of steamship men or steamship agents, as to 
the latters knowledge as to the method of exporters in financing 
their export sales; the bank does not subject itself to a risk of loss 
by buying future exchange, because the minute the rate drops the 
bank gets a margin, the seller has made a contract and he must 
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margin that contract the same as he would come to the bank and get 
a loan, and if his collateral goes down he must put up additional 
collateral; for example, if the seller had sold exchange to the bank 
say on July 1, 1920, deliverable on September 1, 1920, at $4.15, and 
the exchange declined to $4,00 by the date when the exchange was 
deliverable under the contract, the bank would not be taking the 

u °J a u a V se the , bank would ^mediately call on the person 
who had bought the exchange there to give a margin, and if he re¬ 
fused to do it the bank would immediately sell him out; that such 
a contract would protect the shipper against fluctuation because his 
bank deals with first-class prime houses, people of integrity with the 
on reputation and standing; that if the exporter who has 

69 sold exchange for future deliverv is unable to deliver that ex- 
change because he does not get his documents by the date 
specified for delivery, he would either come in, if he could not de¬ 
liver, and pay the bank the difference between the contract rate and 
the rate of exchange on the date of expiration of the contract or he 
would request the bank to extend that contract for a certain period 
of time; that he would have to pay for such extension; such charge 
by the bank varying from one-fourth of a cent to one cent, at the out¬ 
side, per pound sterling per month; that his bank traded with re¬ 
liable people and would be glad to extend in practically all cases; 
that the extension would be for some specific date; that such exten¬ 
sions run anywhere from a week to 6 or 8 months; that if the 
shipper did not make some such extension he would have to make 
some adjustment with the bank based upon the price of exchange at 
the time he contracted to deliver and failed, and he would in ex¬ 
treme cases still have his shipping documents on hand to sell at the 
prevailing rate of exchange when he finally obtained them; that if 
the bill of lading was issued in New Orleans on a specified date for 
an exporter in California, it would be possible for that exporter to 
make a contract with his California bank on that date for the sale 

of the draft with this bill of lading attached, to be delivered at some 
future date. 

Redirect examination: 

On redirect examination said witness Baird testified that it was 
considered sound business practice for exporters to immediately sell 
foreign exchange as soon as their contracts were made with foreign 
buyers, rather than to wait until the exporter received his shipping 
documents when the cargo was loaded. 

Recross-examination. 

On recross-examination said witness Baird, in response to a ques¬ 
tion as to whether the practice of selling exchange in advance, that 
is under a contract with a bank for future delivery of shipping docu¬ 
ments, was a practice in which the exporter was just being educated 
during 1919, testified: 

40 A. I wouldn’t say educated, I would say the man on the job 
was doing it. Other men might have been asleep at the switch. 

O. It was coming aggressively into use, at that time ? 

A. It certainly was. 
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To further maintain the issues on its part joined, defendant of¬ 
fered as a witness J. T. Stockton, Jr., who testified on direct exami¬ 
nation that he is senior partner of the firm of Stockton-Allen, Inc., 
foreign freight brokers of New Orleans, Louisiana; that he had been 
m the brokerage business in connection with the export of grain for 
*°°ut V , e y ears ; that he was in that business throughout the year 
1919 ; that he was thoroughly familiar with the practices of grain 
exporters in 1919 as well as before and since that year; in response 
to a question as to what, if anything, he knew about the alleged 
general practice of shippers of grain from ports in the United 
states ^ ports in the United Kingdom of Great Britain and Ire¬ 
land, in 1919, to draw on purchasers of such cargoes for the purchase 
price in pounds sterling with bills of lading attached and as soon as 
the goods were shipped to sell such drafts with the shipping docu¬ 
ments attached, witness testified that in all the transactions during 
that period m which he was involved the foreign exchange had been 
sold for future delivery, in response to a question as to what, if any 
knowledge of the said alleged general practice was generally pos¬ 
sessed by steamship agents or owners, witness testified that the 
steamship agents are now interested at all in the financial trans¬ 
actions; that the said alleged general practice was not the exclusive 
practice of financing export shipments but that letters of credit 
were issued at that time as well as bills sold at so many days sight: 
that if the financial standing of a foreign purchaser was doubtful, 
shippers usually demanded that a letter of credit be opened with a 
bank m the United States; that it was not customary for a grain 
shipper or his broker in 1919 to notify the ship’s agent of the terms 
and conditions of sale of the grain to be exported, and that neither 
the ship agent nor the ship owner would customarily be chargeable 
with knowledge of terms or conditions of sale in 1919 through any 
information obtained from the shipper or the latter’s broker • 
41 that the customary methods of payment for grain cargoes bv 

. forcugn purchasers in 1919 were either by letter of credit or 
by sight draft with bill of lading attached; that in the cases with 
which he was familiar the majority of exporters in 1919 sold their 
exchange at the time the contracts for the sale of the grain were 
made, for the purpose of protecting themselves against loss on ex¬ 
change, that exporters have always shipped cargoes consigned to 
themselves in foreign countries either to be sold abroad through 
brokers, or cargoes that have previously been sold; that such ship¬ 
ments by exporters on consignment to themselves in foreign coun¬ 
tries were made in 1919; before and since, through brokers in this 
country; that the practice existed in 1919, before and since, on the 
part of grain exporters to ship cargoes to England through their 
brokers in this country under contracts providing that payment for 
such shipments should be made in the United States, as well as under 
contracts providing that payment therefor should be made in Eng- 
lancL and in American dollars in a few instances as well as in pounds 
sterling; that an exporter as a precaution to prevent loss due to the 
fall in the rate of exchange, when a vessel failed to load cargo on a 
date specified in a freight contract, could go out on the open market 
and buy exchange and deliver it to the bank in order to protect his 
contract with the bank against a future delivery sale; that good 
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practice would prompt the shipper under such cimcumstances either 
to ask the bank for an extension of his contract for the sale of his 
exchange or go out on the market and buy exchange to deliver to 
the bank; that if a shipper failed to take such precaution, he would 
be taking a chance which would be pure speculation on his part. 

Cross-examination: 

On cross-examination, said witness Stockton, testified that the 
duties of his firm were to do everything that a shipper would do him¬ 
self; that in 1919 the customary method of financing exports was 
for the exporter to sell his exchange as soon as the contract 

42 for the export of his goods was made; that the manner in 
which the firms whom he represented in 1919 financed their 

export shipments was to sell their foreign exchange at the time they 
made their export contracts for the sale of goods to be shipped; 
that some exporters sold their exchange to a bank at the time they 
made their contracts of sale for the export shipments, the draft 
with shipping documents attached to be delivered at the time the 
cargoes were loaded on vessels, and that other exporters did not make 
such contracts for future delivery of shipping documents, but sold 
their drafts with the shipping documents attached when their 
cargoes were loaded on board; that in shipments of grain to England 
in 1919 it was more usual for the purchase price to be paid in pounds 
sterling than in dollars; that it is difficult for a broker at the port 
of export to state how many shipments on consignment were made to 
Europe in 1919 because the shipper in the interior never tells anyone 
at the port of export or the bank that he is consigning his goods; 
whether the party to whom he is shipping is his agent or a purchaser 
is a part of the exporter’s private business affairs; that he did not 
know any steamship men or steamship agents who were acquainted 
wfith the method of financing export shipments in 1919; that they 
would not have such information unless they were actually connected 
in some way with the sale or with the exporter who was financially 
interested in the sale; and that he did not know any steamship agent 
in New Orleans who was financially interested in such export sale. 

To further maintain the issues on its part joined, defendant offered 
as a witness, Harry C. Jones, who testified on direct examination 
that he is president and general manager of H. C. Jones & Company, 
Chamber of Commerce Building, Baltimore, Maryland; that he has 
been engaged in the business of receiving and exporting grain for 
twenty years or more; that his firm exports grain from Baltimore, 
Philadelphia, New York, and Montreal; that a large part of their 
business is exporting grain to England; that he was engaged in such 
business during the summer of 1919; that export sales of grain to 
Great Britain in 1919 were made either for American dollars or 
against acceptances of seven days’ sight draft in sterling; in response 
to a question as to what, if anything, he knew about the exist- 

43 ence of an alleged general practice for shippers of grain from 
the United States to the United Kingdom of Great Britain 

and Ireland during 1919 to draw on the purchasers of grain cargoes 
in the United Kingdom in sterling with the bills of lading attached 
and as soon as such cargoes were shipped to sell such drafts with the 
shipping documents attached to banks in the United States, witness 
testified he would say that it would be very unusual for grain ex- 
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porters to wait for date of shipment before selling the foreign ex¬ 
change of any country to which grain is sold; tW the elements 
entering into the ‘ cif ” (cost, insurance, and freight) value upon 
which sales are made are as follows: (1) the cost of the grain on 
board steamer at port of shipment, (2) the freight rate, and (3) the 
value of the dollars in the money of the country to which the sale is 
made; that all three of these elements combine to make the price 
upon which the sale is consummated; that the failure of the exporter 
to sell his exchange at the time of making the sale of the grain leaves 
open one of these elements and is as much an act of speculation on 
his part as it would be if he had not covered his sale of the grain by 
buying an equivalent quantity of grain to suit, or if he failed to cover 
his commitment by taking freight at the time of the sale; that so far 
as the custom since 1919 is concerned there has been no change and 
the method outlined by him in the preceding answer is the one which 
has been generally followed during all of his experience in the grain 
business, and exists at the present time, except that it was interrupted 
during the period of hostilities abroad when American exporters in¬ 
sisted upon payment in American dollars; that the alternative would 
mean that exporters would be compelled to carry the exchange re¬ 
sulting from their foreign transactions at their own risk, which is 
not considered good business practice, and certainly is not followed 
by conservative grain exporting houses; that the amount of money 
in American dollars received for grain which is sold in pounds ster- 
ling depends entirely upon the fluctuating market for foreign ex¬ 
change, and no conservative exporting house could or would do any 
volume of business without covering all the elements of the trans¬ 
action from day to day as their trades were consummated; that it is 
claimed by grain exporters that any steamship company doing busi¬ 
ness constantly with grain exporters is charged with a knowledge of 
the custom of the trade and witli the penalties arising out of a 
default; the witness thinks that the carrier knows when he lets 

44 grain space that any default in his contract is subject to the 
general practice prevailing among grain merchants should it 

become necessary thereafter to fix the measure of damages resulting 
from any such default; that it is not actually necessary for steamship 
owner or agent, to carry out his contract of affreightment, to know 
under what terms and conditions the cargo is sold, but the witness 
would not consider his failure to be apprised of these conditions 
would absolve him of any responsibility for any failure to perform 
his freight contract; but that such penalties refer only to the 

45 usual damages; that it is the custom of grain exporters to sell 
foreign exchange as the transactions in grain are made, or to 

use their own judgment as to how much of tnat foreign exchange 
they would leave open at their own risk; that the extent of the prac¬ 
tice of selling exchange at the time the cargoes were sold, in 1919 
amounted to a general practice; that no information is generally 
given by a grain exporter or his broker to a steamship agent as to 
the terms or conditions of a contract for the sale of grain to pur¬ 
chasers in England; that a steamship owner would be chargeable 
with the knowledge that he would be held responsible in the event 
of a default under his contract to load grain by a certain day for 
any change in the value or condition of the grain, as well as for 
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da^ge 8 flowing out of the default of the seller on his contract 
with the foreign buyer and damages resulting from the default of 
the shipper in delivery to the bank to which he had sold the ex¬ 
change resulting from the transaction, but that under no circum¬ 
stances would a loss resulting from the failure of the shipper to sell 
exchange when he sold his cargo be chargeable to the^eamship 
owner; th jt drafts on purchasers in England were generally sold 
or contracted to be sold at the time the shipper made his contract 

on S hlflri tvf gram i th f ^ shipment of grain means placing the grain 
on hoard the vessel; that if such drafts were not sold until the 

grain had actually been loaded on board the vessel, the only reason 
for the exporter holding the drafts would be his desire to speculate 
on foreign exchange; in response to a question whether there was, 
or was not, a method by which the shipper could protect himself 
witness testified that it is customary in occasions of default by the 
ship owner for the shipper to protect himself and the bank to whom 
¥ ba f f° ld hls change by buying in a sufficient amount of ex- 
tn^Hf t0 fi? Ver f the l™ 0Unt of the steamship company’s default and 
^nw t fy K the s *? amshl P company that he has bought for their ac- 
f u , cb exchange and to render them a bill for the difference 
shown, that if a shipper did not sell exchange when he sold his 

the^ff the ha u- fail — t0 arrive by the date specified in 

the freight contract in his opinion, the shipper should have taken 

steps to establish the rate of exchange on the date of the 

46 vessel s default; that it is the usual practice of conservative 

fhtk t . ex P or ters not to hold the steamship company for loss due to 

the failure of the shipper to sell his exchange when he sells the 

cargo; that if the exporter did not sell exchange when he sold his 

hTs g c\r»fi d th twl e K f n XCh /r^ e r0Se by the time he dually did sell 
mLl ft ^f th th f bl s ? f ladm g attached, the shipper would have 
*?£ de , a T fit ° n hls exchange; and in response to a question as to 
whether the owner of the vessel would participate in such profits 

Z l r™ SS testified, “Hardly”; that if a shipper waited until his 
cargo was actually loaded on board before selling exchange for the 
purchase price of such cargo, the exporter would under such cir¬ 
cumstances take a profit on both his sale of grain and the rise in 
exchange; that gram exporters in 1919 might have shipped cargoes 

. in En ^ iand but he would cSSSS 

it unusual and highly speculative; that such shipment on consign- 

^! ^i ayS \ 8 u h* 6 " done ? nd a . lw ays will be done as long as thire 
are people m the market who will take a chance; that in 1919 ex¬ 
porters quite frequently shipped cargoes of grain to their agents 

d„entaT^n and ^ that is P^cula^y true^f British and ^on 
tinental houses having agencies in this country; that American 

r«°n» eS ’VT ”° !lfr< ‘ ncIe ' s “broad except the usual brokerage ar- 

necSt n wK« aVe *u eVer pursued suc , h Practice except in cases of dire 
w Jj? re ther f was a poor demand abroad; that in 1919 ex- 
S. Fn»l t0 ,i h ‘ S knowledge sold cargoes of grain for transportation 
n ^tracts providing that payment therefor should 

d^lUrf U\ • the U , nlted ? tates ’ (2 > ln England, (3) in American 
dollare, (4) in pounds sterling, and that the same thing has been 

done before and since 1919; and that in 1919 no use was madrbv 
exporters of letters of credit to his knowledge. y 
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On cross-examination said witness Jones testified that he had 
shipped other kinds of grain to England but could not say whether or 
not he shipped barley to England during 1919; that he had never 
shipped grain of any kind from the port of New Orleans and he was 
only familiar with the general shipping conditions prevailing at the 
port of New Orleans in so far as will correspond with general 

47 customs of the grain trade, of which the same apply to all 
American ports; that he does not know personally about the 

methods used on the Pacific Coast; that they can’t be essentially dif¬ 
ferent so far as general customs of the trade are concerned; that there 
may be some difference; that he has never shipped California barley; 
that during the second half of 1919 exports to England were sold 
both in American dollars and in pounds sterling; that prior to 1919, 
both methods were used, except that during the war payments were 
made by established credits in American dollars; that the usual 
method of obtaining payment for grain sold abroad was by selling 
drafts to American banks with bills of lading and shipping docu¬ 
ments attached; that at the time of making the sale an equivalent 
amount of exchange is sold for delivery, for a time delivery corre¬ 
sponding with the date of shipment, and the drafts with bills of 
lading are delivered to the purchasing bank at that time on 

48 account of the sale of exchange above referred to; that if a 
shipper is not able to deliver the draft with shipping docu¬ 
ments attached to the bank on the data called for by his contract 
with the bank, he can instruct the bank to buy sufficient exchange 
on the open market for his account to cover his default and if he 
does not do so, the bank would do it anyway after notifying him 
of its intention so to do; that if there has been a default by the 
vessel and the rate of exchange has risen, the shipper has to make 
good the difference to the bank, but that if the rate of exchange 
had fallen, the shipper could go on the open market, buy enough 
exchange to deliver to the bank and make a profit out of it, con¬ 
tinuing: 

Q. ?sow, during 1919, isn’t it true that there were some exporters 
who financed their exportations by holding drafts until the bills of 
lading and shipping documents were attached and sold them at that 
time? 

A. There was perhaps one house at least that did that. I don’t 
know of any others. 

Q. Isn’t it a fact, however, that that method is employed by more 
than this one house of which you have spoken? 

A. Only to the extent of the desire on the part of certain shippers 
to speculate in foreign exchange. 

Q. But it is done? 

A. The fact is it is done, yes; because the facts are plain in this 
case it was done. That is the only case I have heard of the same 
kind. 


Q. But you would answer it has been done? 

A. It is not a common practice. 

The said witness Jones further testified on cross-examination that 
if a ship has defaulted and the exporter is required to buy a suffi¬ 
cient amount of foreign exchange to deliver to the bank under his 
contract for the sale of exchange to the bank, it is not speculating 
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the^o^nge 0 b^toTx 0 ^ he A^ the “tention «f buying 

owner of the vessd back of d T, 8ges; that he hJth% 

by selling the exchange afraimit l- S ? would make in the exchange 
exchange* at the^ dme f e cSt shipi ? ent; that if he has sofd 
draft with bills of lading and chi ^ nia ^ e and he does deliver the 

date that he has contracfed and on^hft d^Tthf f ^ the 

is up higher than he sold it l • A be i ra ^ e exc bange 

49 waiting until the documents weredelivered^o fiiTt 'V? 
he has speculated on the nrh-nn,.., „r t., • 160 ’ , to that extent 

lation which was not contemplated bv ex F han ge, a specu- 

buyer; in other words, Ks left one J f" 8 8816 to the forei « n 
up in the air; that he is a loLr in Zi I, ' 1 ^ lem « n . ts testified to 
the market had advanced" 6 S ° ld 0U ^nMy in case 

50 Redirect examination: 

would ch?n,cSe C ‘h e ra?t,rn t oT.in 1 ^' Vk r SS testified that he 

sell his exchange as <WaX sLd hi* e ° f graln , who fail ed to 

exchange the sLe a?the exporter wou d"do if 5M? T ith hls 
grain before taking his freight it “ be failed to buy his 

going to make up the “cif ,r prices- thirt if f ’ e t f hre ? e j eme nts 
speculative chance to make a nmfi?™ • “ 8 exporter had lost a 

had sold exchange wh^ he ^d bis" 8 1 "« Change because he 
such speculation was out of the Wlt ? e ? consi< lered that 

freight contract* andTwas iidditiona^Drofit^ 6 v iA P8rties to the 
plated by the shipper himself at ih « t P ° bt pYi blcb was not contem- 

on both sides. d d the case was announced closed 

praye7s e : UPOn C ° UnSel f ° r the plaintiffs s » f Jm itted the following 
“plaintiffs’ REQUESTED instruction NO. 1. * 

aUthSnceln ? &ir P-P°"derance of 

later 1CSi S* ?* 

for oo 07 ^^ d !? ! he bar l e 7 question to purchasers in England 

pnulri Vi P unc s sterling, with the understanding that the plaintiffs 
could draw upon the purchasers for the purchase price im pounds 

51 JiJ W8 Wlth sh . 1 PP l ng documents attached; and that immedi- 

from th P ° n T' P ‘ £ the shipping documents for the barley 

purchasers'of 1 the^hai-t of , the defendant the plaintiffs drew upon the 
p rcnasers of the barley for the purchase price of the same oavable 

t r^ n / S th er t) in ^ an d ^be draft with shipping documents at 

the h p e ounVsterhn"hn°fh CaIif0rni8: th , at d uctl,a «ons in the value of 
i ne pound sterling had been common during the year 1919 and these 

fluctuations were known generally to persons engaged in the carriage 

™£n 8 o n f r^llln t*h 8t ‘I' 6 P * ai f n ‘ iffs received for such drafts by 
reason of a fall in the value of the pound sterling between Julv 21 

*nd September 23, 1919, a sum less than the plafntife would Lve 
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lf th ®. def endant had shipped the barley on July 20 1919- 
^ ir etlce , of dra ™F on English purchasers of American 
u itl i/n t ¥, P j. rchase P rice ln pounds sterling and selling the drafts 
with bills of lading attached to banks in the ifnited State! as sC as 

iit ,' p< ’ , ’ l s were shipped was a general practice followed bv a large 
proportion of the shippers of grain from ports in the United States 

wWI g and ' " rin M t , le P relod in question; that it was a practice 
which was generally known to persons engaged in the carriage of 

ocean cargoes and which was known, or should have blen kh" w ? n to 

the officers and agents of the defendant who were engaged in such 

to S s!cf ’h t lat " aS H no T? 1° the a S cnts of the defendant engaged 
toon f h i busin f?’ or should have been reasonably contemplatecTby 
then that a delay in the shipment of the plaintiff’s goods would 
result in a delay in the sale of a draft drawn upon England and 
would, in all probability, result in a change in the value m dollar! 
of the Pound sterling so that in actual result the plaintiffs would 
because of the delay, receive as the price of their merchandise less 
dollars than they would have received had there been no delav and 
* lilt he Prance of selling grain in England for pounds sterling 

ket nrto! f F to that 4 t IS ? SS was 0( P"'’ al, ‘ nt to a decline in the mar- 

0 tLr moto!ul= fi rchal '- ,jlse: i. e ' Ven thou ff]» you find that there were 
other methods of financing shipments of grain in use during the 

period in question; then unless you find for the defendant undfr in¬ 
favor‘of toe to "Ti ed - ln itS behaIf ’ y° u should give a verdict in 
favor of the plaintiffs, in a sum not exceeding that claimed in the 

declaration to compensate them for their losses growing out of 
the fall in exchange, which sum you should determine bv tak- 

52 r Q ?o the V i‘ Ue °{ the P < ? l,nd in dollars and cents on July 21 
1919, as shown by a fair preponderance of the evidence and 
subtracting therefrom the number of dollars and cents actually 
received by the plaintiffs per pound on September 23, 1919 as shown 
by the evidence, thus finding the loss on each pound, and’multiply, 
mg this ioss per pound by 23,375, the number of pounds in^he 
plaintiffs draft on London for the purchase price of the barlev as 
shown by the evidence.” p ne Darley ’ as 

“ PLAINTIFFS’ requested instruction NO. 2. 

fi . nd . f ?^ tl , le plaintiffs you may, in your discretion, allow 
them interest at the legal rate of six per cent per annum upon the 
principal sum to which you find them entitled, but if you find they 
are entitled to interest on such sum you should state in your verdict 
the date from.which you decide they should be allowed interest 
provided, however, that you shall not award them any interest from 
any date prior to September 23, 1919, which is the date from which 
they claim interest in the declaration.” 

Whereupon the court, over the objection of counsel for defendant, 
granted each of plaintiffs prayers, to which action of the court in 
granting each of said prayers the defendant severally noted an ex- 
ception, which exceptions were allowed and duly noted upon the 
minutes of the court. ^ 

Thereupon counsel for the defendant submitted the following 
prayers: B 
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U defendant’s PRAYER FOR INSTRUCTION NO. 1. 

“ The jury are instructed that their verdict should be for the 
defendant.” 


“ defendant’s PRAYER FOR INSTRUCTION NO. 2. 

“ The jury are instructed that if they find from the evidence that 
defendant had no actual knowledge of the existence of a general 
practice, if the jury find one existed, for shippers of grain from the 
ports of the United States to the United Kingdom of Great Britain 
and Ireland to draw drafts on the purchasers of the cargoes for the 
purchase price in pounds sterling, with the shipping documents 
attached, and to sell such drafts, with the shipping documents at¬ 
tached, to banks in the United States as soon as the goods were 
shipped, their verdict should be for the defendant.” 

53 “ defendant's prayer FOR INSTRUCTION NO. 3. 

“ If the jury find from the evidence that shippers of grain from 
ports in the United States to the United Kingdom of Great Britain 
and Ireland, sold grain to purchasers in said countries in one or 
more methods other than by contract, whereby payment was to be 
made in pounds sterling upon drafts drawn by said shippers upon 
said purchasers at the time the grain was shipped, and that any one 
of such other methods was in frequent use in the summer of 1919 
then their verdict should be for the defendant.” 

“ DEFENDANT’S PRAYER FOR INSTRUCTION NO. 4. 

If the jury find from the evidence that the practice of shippers 
of grain from ports in the United States to the United Kingdom of 
Great Britain and Ireland to sell drafts on purchasers of such grain, 
m pounds sterling, with bills of lading attached, when such orain 
was shipped, was not, in the summer of 1919, the only prevailing 
method of securing payment for such grain, but that there were one 
or more other methods of securing payment for such grain, any one 
of which was in frequent use, their verdict should be for the de¬ 
fendant.” 

“ defendant’s instruction NO. 5. 

“If the jury find from the evidence that on July 21, 1919, it was 
open to the plaintiffs, by following a well-understood method, to 
have protected themselves from loss that might result to them 
through a change in the rate of exchange, it was their duty to adopt 
that course; and if, instead of doing so, they chose to take the risk 
themselves, they can not recover under their present declaration.” 
(Granted.) 

u defendant’s prayer for instruction NO. 6. 

J < L? e J u P r . are instructed that the burden is upon the plaintiffs to 
establish their case by a preponderance of the evidence.” (With¬ 
drawn.) v 
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u defendant’s prater for instruction NO. 7. 

“ The jury are instructed, as a matter of law, that a custom, to be 
binding upon a party to the contract, must be so universally 
54 established as to be presumed to be within the knowledge of 
such party.” 

Whereupon the court refused each of defendant’s prayers num¬ 
bered 1, 2, 3, 4, and 7, to which action of the court in refusing each 
of said prayers, the defendant severally noted an exception, which 
exceptions were allowed and duly noted upon the minutes of the 
court 

Thereupon the court read to the jury plaintiff’s prayers No. 1 and 
No. 2, and defendant’s prayer No. 5 and charged the jury no further. 

Each and all of the exceptions so stated in the foregoing bill of 
exceptions were duly noted by the court at the time the same were 
severally taken, and the said exceptions are signed as the several 
exceptions taken at the trial of the above case this 2d day of October, 
1922, nunc pro tunc. 

Wedell P. Stafford, 

Justice. 

Approved. 

Attorney for plaintiff. 

Covington, Burling & Kublee, 

Attorney for defendant. 

Vernon E. West, 

Assistant United States Attorney. 

(Indorsement on cover:) C. Levensaler et al., plaintiffs, vs. United 
States Shipping Board Emergency Fleet Corporation, at law, No. 
65373. In the Supreme Court of the District of Columbia. Bill of 
exceptions. 

District of Columbia Supreme Court. No. 3913. United States 
Shipping Board Emergency Fleet Corporation, appellant, vs. C. Lev¬ 
ensaler et al. Court of Appeals, District of Columbia. Filed Nov. 15, 
1922. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia. 

January Term, 1923. 

United States Shipping Board Emer- 
gency Fleet Corporation, appellant, 

v . 

C. Levensaler, A. J. Ames, and W. 

D. Sheldon, partners doing business 
as W. D. Sheldon & Company. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

BRIEF FOR APPELLANT. 

STATEMENT OF FACTS. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia based on the 
verdict of a jury awarding the appellees, C. Leven¬ 
saler, A. J. Ames, and W. D. Sheldon, partners doing 
business as W. D. Sheldon & Company, hereinafter 
referred to as plaintiffs, the sum of three thousand 
nine hundred and fifteen dollars and thirty-one cents 
($3,915.31), with interest from September 23, 1919, 
as damages against appellant, United States Ship- 

(i) 



ping Board Emergency Fleet Corporation, herein¬ 
after referred to as defendant, for breach of a contract 
to load for shipment a certain quantity of barley 
by the day named in the contract. 

The declaration (Rec. p. 1) alleges in substance 
that on June 30, 1919, the plaintiffs entered into a 
contract with the defendant in writing, whereby the 
defendant promised to ship for the plaintiffs 1,000 
tons of barley in bulk on the steamship West Wauna, 
for Manchester, England, from New Orleans, La., 
“shipment as required by steamer, but not later than 
July 30, 1919 ; that the plaintiffs at all times from 
June 30, 1919, had the said barley in bulk ready for 
shipment, but the defendant failed to furnish such 
steamship to lift said barley until September 23, 
1919, when the defendant shipped the said barley 
on the steamship West Lianga , which had been sub¬ 
stituted for the West Wauna; that the plaintiffs 
suffered damage by reason of accrued storage charges 
on said barley and loss of interest on the purchase 
price of the cargo, both of which items were paid by 
the defendant without prejudice to any other rights 
of the plaintiffs; that, in addition, the plaintiffs suf¬ 
fered a further damage by reason of loss due to fall 
in the rate of exchange of English pounds sterling; 
that it was the general practice at the time in ques¬ 
tion for shippers of grain from the United States to 
the United Kingdom of Great Britain and Ireland to 
draw r on the purchasers of said cargoes for the pur¬ 
chase price in sterling, with bills of lading attached, 
and as soon as the goods wore shipped to sell such 







drafts with the documents attached to banks in the 
United States; that this method at the time in ques¬ 
tion was generally in force and was necessarily 
known, or should have been known, to all persons 
engaged in the carriage of ocean cargoes; that fluctu¬ 
ations in exchange had been common since the out¬ 
break of the Great War, and that it was known to 
the defendant or should have been reasonably con¬ 
templated by defendant that a delay in the ship¬ 
ment of plaintiffs’ goods would result in delay of the 
sale of the draft drawn upon England, and would in 
all probability result in a change in value in dollars 
of the pound sterling; and that the plaintiffs would, 
because of delay, receive as the price of their mer¬ 
chandise less in dollars than they would have re¬ 
ceived had there been no delay, this result being 
equivalent to a decline in the price of merchandise; 
that immediately upon the receipt from the defend¬ 
ant of the documents issued upon the goods on the 
West Lianga the plaintiffs drew upon the purchasers 
of the said goods for the purchase price of the same, 
payable in pounds sterling, and sold such drafts, 
with the documents attached, to certain bankers in 
San Francisco, Calif.; that on July 21, 1919, the 
value of the pound sterling in American money was 
$4.31f ; that on September 23, 1919, its value was 
$4.15 ; and that the aggregate loss to plaintiffs result¬ 
ing from the drop in the rate of exchange between 
the two dates mentioned was $3,915.31. 

Defendant demurred to the declaration (Rec. p. 
6) upon the ground that it failed to state a cause of 
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action. This demurrer was overruled (Rec. p. 6), 
whereupon defendant pleaded nonassumpsit and nil 
debit (Rec. p. 6). Issue was joined (Rec. p. 6), and 
the case was tried to a jury, to whom the depositions 
de bene esse on behalf of both the plaintiffs and the 
defendant were read, no witnesses appearing in open 
court on behalf of either party. 

The plaintiffs proved the contract with the de¬ 
fendants dated June 30, 1919, for the transportation 
of the grain, and the breach thereof, as alleged. They 
also proved a contract with the firm of Payne & 
Routh, dated July 7, 1919, for the sale to them of the 
barley referred to in the contract of affreightment, 
in which contract of sale it appeared “that payment 
might be by cash in London in exchange for shipping 
documents or by buyer’s acceptance of shipper’s or 
seller’s drafts with documents attached” (Rec. p. 
11); and that the rate of exchange on the English 
pound sterling on July 21, 1919, was $4.31f and on 
September 23, 1919, was $4.15 (Rec. p. 12). They 
further attempted to prove the existence, as alleged, 
of a general practice for shippere of grain from ports 
m the United States to the United Kingdom of Great 
Britain and Ireland to draw on the purchasers of 
cargoes for the purchase price in pounds sterling with 
bills of lading attached, and as soon as the goods 
were loaded on board the vessels to sell such drafts, 
with the documents attached, to banks in the United 
States. However, all of the witnesses who testified 
in the case, both on behalf of plaintiffs and the de¬ 
fendant, with the exception of the plaintiff Leven- 
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saler himself, agreed that in addition to the method 
alleged there were other methods of financing and 
handling the export of grain which were in common 
and frequent use both before and during the period 
in question. This testimony will be considered in 
detail later in this brief. 

At the conclusion of the trial the defendant sub¬ 
mitted certain prayers for instructions to the jury 
(Rec. p. 32), all of which, with the exception of the 
fifth prayer, were refused by the court, over the 
exception of the defendant. The fifth prayer, which 
has no reference to the questions raised on this 
appeal, instructed the jury that their verdict should 
be for the defendant if they believed from the 
evidence that on July 21, 1919, the date of the 
breach of the contract here sued upon, the plain¬ 
tiffs, by adopting a well-understood method, might 
have protected themselves from loss. The prayers 
refused read as follows: 

“ defendant’s prayer for instruction NO. 1. 

“ The jury are instructed that their verdict 
should be for the defendant.” 

“ defendant’s prayer for INSTRUCTION NO. 2. 

“The jury are instructed that if they find 
from the evidence that defendant had no actual 
knowledge of the existence of a general 
practice, if the jury find one existed, for 
shippers of grain from the ports of the United 
States to the United Kingdom of Great 
Britain and Ireland to draw drafts on the 
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purchasers of the cargoes for the purchase 
price in pounds sterling, with the shipping 
documents attached, and to sell such drafts 
with the shipping documents attached, to 
banks in the United States as soon as the 

goods were shipped, their verdict should be 
for the defendant.” 

“defendant’s prayer for instruction no. 3. 

“If the jury find from the evidence that 
shippers of grain from ports in the United 
States to the United Kingdom of Great Britain 
and Ireland, sold grain to purchasers in said 
countries in one or more methods other than by 
contract, whereby payment was to be made in 
pounds sterling upon drafts drawn by said 
shippers upon said purchasers at the time the 
grain was shipped, and that any one of such 
other methods was in frequent use in the sum¬ 
mer of 1919, then their verdict should be for 
the defendant.” 

“defendant’s prayer for instruction no. 4. 

If the jury find from the evidence that the 
practice of shippers of grain from ports in the 
United States to the United Kingdom of Great 
Britain and Ireland to sell drafts on purchasers 
of such grain, in pounds sterling, with bills of 
ladmg attached, when such grain was shipped, 
was not, in the summer of 1919, the only pre- 

of securing payment for such 
gram, but that there were one or more other 
methods of securing payment for such grain, 
any one of which was in frequent use, their 
verdict should be for the defendant.” 


“ defendant's prayer for INSTRUCTION NO. 7. 

“The jvry are instructed, as a matter of law, 
that a custom, to be binding upon a party to 
the contract, must be so universally estab¬ 
lished as to be presumed to be within the 
knowledge of such party.” 

The Court, however, over the exception of the 
defendant granted two prayers requested by plain¬ 
tiffs (Rec. p. 30), which read as follows: 

“plaintiffs’ requested instruction no. i. 

“You are instructed that if you find from a 
fair preponderance of all the evidence in this 
case that the defendant agreed to ship to 
England 1,000 tons of barley for the plaintiffs 
from New Orleans not later than July 20, 
1919, at an agreed rate of $1.15 per 100 pounds; 
and that the plaintiffs had barley ready for 
shipment prior to July 20, 1919, but that the 
defendant did not in fact ship the barley until 
September 23, 1919; and that prior to July 20, 
1919, the plaintiffs had contracted to sell the 
barley in question to purchasers in England 
for 23,375 pounds sterling, with the under¬ 
standing that the plaintiffs could draw upon 
the purchasers for the purchase price in pounds 
sterling with shipping documents attached; and 
that immediately upon receipt of the shipping 
documents for the barley from the agents of 
the defendant the plaintiffs drew upon the 
purchasers of the barley for the purchase price 
of the same payable in pounds sterling and 
sold the draft with shipping documents at¬ 
tached to the Bank of California; that fluctua- 

30950—23-2 
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tions in the value of the pound sterling had 
been common during the year 1919, and these 
fluctuations were known generally to persons 
engaged in the carriage of ocean cargoes; that 
the plaintiffs received for such drafts, by 
reason of a fall in the value of the pound 
sterling between July 21, and September 23, 
1919, a sum less than the plaintiffs would have 
received if the defendant had shipped the 
barley on July 20, 1919; that the practice of 
drawing on English purchasers of American 
grain for the purchase price in pounds sterling 
and selling the drafts with bills of lading 
attached to banks in the United States as 
soon as the goods were shipped was a general 
practice followed by a large proportion of the 
shippers of grain from ports in the United 
States to England during the period in ques¬ 
tion; that it was a practice which was gen¬ 
erally known to persons engaged in the 
carriage of ocean cargoes and which was 
known, or should have been known, to the 
officers and agents of the defendant who were 
engaged in such business; that it was known 
to the agents of the defendant engaged in 
such business, or should have been reasonably 
contemplated by them, that a delay in the 
shipment of the plaintiff's goods would result 
in a delay in the sale of a draft drawn upon 
England and would, in all probability, result 
in a change in the value in dollars of the pound 
sterling so that in actual result the plaintiffs 
would, because of the delay, receive as the 
price of their merchandise less dollars than 
they would have received had there been no 
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delay; and that the practice of selling grain 
in England for pounds sterling was so general 
that this loss was equivalent to a decline in 
the market price of the merchandise; even 
though you find that there were other methods 
of financing shipments of grain in use during 
the period in question; then unless you find 
for the defendant under instruction No. 5 
granted in its behalf, you should give a 
verdict in favor of the plaintiffs, in a sum not 
exceeding that claimed in the declaration, to 
compensate them for their losses growing out 
of the fall in exchange, which sum you should 
determine by taking the value of the pound 
m dollars and cents on July 21, 1919, as shown 
by a fair preponderance of the evidence, and 
subtracting therefrom the number of dollars 
and cents actually received by the plaintiff ,, 
per pound on September 23, 1919, as shown 
by the evidence, thus finding the loss on each 
pound, and multiplying this loss per pound 
by 23,375, the number of pounds in the 
plaintiffs draft on London for the purchase 
price of the barley, as shown by the evidence.” 

plaintiffs’ requested INSTRUCTION NO. 2. 

If you find for the plaintiffs you may, in 
your discretion, allow them interest at the 
legal rate of six per cent per annum upon the 
principal sum to which you find them entitled, 
but if you find they are entitled to interest 
on such sum you should state in your verdict 
the date from which you decide they should 
be allowed interest, provided, however, that 
you shall not award them any interest from 




any date prior to September 23, 1919, which 
is the date from which they claim interest 
in the declaration.” 

The Court read to the juiy the plaintiffs’ prayers, 
and defendant’s prayer No. 5, and gave no further 
charge to the jury. (Rec. p. 33.) The jury returned 
a verdict for the plaintiffs in the full amount claimed, 
with interest, and from the judgment entered on 
their verdict this appeal is taken. (Rec. p. 8.) 

ASSIGNMENTS OF ERROR. 

The court erred: 

(1) In overruling defendant’s demurrer to the 
plaintiffs’ declaration. 

(2) In not sustaining defendant’s demurrer to the 
plaintiffs’ declaration. 

(3) In granting plaintiffs’ requested instructions 
numbers one and two. 

(4) In refusing defendant’s prayers for instruction 
numbers one, two, three, four, and seven. 

ARGUMENT. 

I. 

The court erred in overruling defendant’s demurrer 

to the declaration. 

<») The damages alleged are uncertain, remote, contingent, and not 
within the contemplation of the parties. 

It is a well-established principle of law that the 
only damages recoverable for a breach of a contract 
are those which naturally and proximately flow from 
the breach, and which were within the contemplation 
of the contracting parties. The damage alleged in 



this case resulted from the loss occasioned to the 
plaintiffs through a failure to obtain, on the day the 
grain was loaded, as large ah amount in American 
dollars for the pounds sterling received on the con¬ 
tract for the sale of the grain in England as they 
would have received on July 21, 1919, the day fol¬ 
lowing the last day permitted for loading under the 
contract between plaintiffs and defendant. 

The measure of damage for a failure to carry 
promptly is the difference in the market value at 
the time the goods ought to have been delivered and 
the market value at the time they were actually de¬ 
livered, with such incidental damages as proximately 
flow from the delay, such as interest on the invest¬ 
ment, and storage charges, both of which defendant 
paid in this case prior to the institution of these pro¬ 
ceedings. The delay in the shipment did not cause 
a reduction in the market value of the grain. Plain¬ 
tiffs received precisely the same number of pounds 
sterling which they would have received had the 
grain been loaded within the time named in the con¬ 
tract. The only loss sued for is that which resulted 
from the inability of the plaintiffs to convert the 
pounds sterling into the same number of American 
dollars which they would have received had the ship¬ 
ment been loaded on July 20, 1919. 

The declaration does not aver that the defendant 
had any knowledge of the contract between the 
plaintiffs and the purchasers in England for the sale 
of the grain. There could be no question but that 
had the plaintiffs contracted for a sale of the grain 
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for a price in excess of the market value, and, by 
reason of defendant’s delay, this contract had been 
rescinded, the damage recoverable would not be the 
loss of profit on the contract of sale, of which defend¬ 
ant had no notice, but would have been measured in 
accordance with the general rule above stated. 
Also, there can be no question but that had plaintiffs 
agreed to take in return for the grain a certain 
quantity of English mutton, and had actually re¬ 
ceived the stipulated amount of the mutton, and 
during the delay the market value of the mutton 
ad fallen, the loss thus resulting to the plaintiffs 
would have been such a special damage as would 
not have been within the contemplation of the parties 
to this cause. It is respectfully submitted that the 

damage claimed does not differ in principle from the 
examples given. 

In Corpus Juris, Vol. 10, page 324, the general 

rule as to the measure of damages for delay in trans- 
portation is stated thus: 

“A carrier who unreasonably delays the 
transportation of goods shipped under a 
contract of sale is not liable for any special 
damages occasioned by the loss of the sale 
as for instance, any profits the shipper would 
have made by delivery of the goods at desti¬ 
nation according to the contract of sale 
unless at or before the day of the shipment 
the carrier was notified of the existence of 
the contract, and that the goods were being 
shipped in accordance therewith. The general 
rule is that, under the circumstances noted, 
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the rule already stated in a previous section 
governs, that is, the measure of damages is the 
difference between the market value of the goods 
at the time they ought to have been delivered, 
and their value at the time they were actually 
delivered , with such other and incidental 
damages as proximately flow from the delay. 
To this is to be added interest and the unpaid 
cost of transportation deducted.” (Italics 
supplied.) 

In the case of Harvey v. Connecticut , etc., Railroad 
Company , 124 Massachusetts 421, the defendant rail¬ 
road company had agreed in writing with the plain¬ 
tiff to transport lumber from certain stations in 
Canada to Boston at a certain rate of freight for a 
period of twelve months. The plaintiff intimated to 
the defendant at the time of making the contract 
that he desired to make the same because he wished 
to make contracts with other persons to sell and 
deliver railroad ties in Boston. Ten months later 
plaintiff notified the defendant, for the first time, 
that he had made such contracts, and demanded 
transportation for a portion of these ties to Boston 
under his contract, which the defendant failed to do. 

Referring to the measure of damages, the Court 
said: 

“If, therefore, the defendant had received 
the ties for transportation according to its 
contract, and failed to deliver them at all, it 
would have been liable for their market value 
in Boston at the time when they should have 
been delivered; or if it had negligently de¬ 
layed the delivery, it would have been liable 
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for the diminution in their market value dur¬ 
ing the delay. It would not, in either event, 
have been liable in damages for loss of profits 
sustained by the plaintiff under his subsequent 
contracts with other parties; unless it can be 
said that, by reason of the plaintiff’s announce¬ 
ment that he intended to make such contracts, 
it was necessarily within the contemplation of 
the parties when they made the contract of 
transportation, and as the probable conse¬ 
quence of its breach, that the defendant might 
be liable for damages resulting to the plaintiff 
from his inability to fulfill such contracts, the 
terms of which were not and could not then 
be disclosed. 

“The damages, for which a carrier is liable 
upon failure to perform his contract, are those 
which result from the natural and ordinary 
consequences contemplated at the time of the 
making of the contract of transportation; and 
a larger liability can be imposed upon him, 
only when it is in the contemplation of the par¬ 
ties that the carrier is to respond, in case of 
breach, for special and exceptional damages. 
In such a case y the extent and character of the 
obligation he assumes should be known to the 
carrier , which in this case was impossible , as the 
contracts were not then made. • The mere knowl¬ 
edge on the part of the defendant , that the plain¬ 
tiff intended to make contracts for the sale of the 
ties to be transported , cannot impose a liability 
upon the defendant for loss of profits on such 
contracts. Whether there would be a loss of 
profits, it was of course then impossible to de¬ 
termine, and probable profits would be in- 
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capable of estimation. If the defendant is 
liable in this case for such possible or probable 
profits, then every earner who is informed, 
when he takes goods for transportation, that 
the shipper intends to sell them, is liable, upon 
failure to perform his contract, for loss to the 
shipper in his dealings with other parties with 
which the carrier has nothing to do, and the 
result of which it is impossible for him to an¬ 
ticipate. Scott vs. Boston & New Orleans 
Steamship Co., 106 Mass. 468. This would 
be to introduce a new and uncertain element 
of liability into the contract, and we are not 
aware of any authority which goes to that 
extent.” (Italics supplied.) 

In the case of Stavangeren v. Hubbard-Zemurray 
S. S. Co ., 250 Fed. 67, damages were claimed on the 
ground that, owing to the delay of the vessel in 
reaching New Orleans, advance orders for a portion 
of the cargo were cancelled, and the whole cargo 
arrived too late for the Christmas trade. In holding 
this damage one not within the contemplation of the 
parties the Circuit Court of Appeals for the Fifth 
Circuit said: 

“ Furthermore, the losses due to the can¬ 
cellation of advance orders and the missing 
of the Christmas Holidays trade were what is 
known as special damages , which arise from 
circumstances peculiar to the particular case, 
and which are not recoverable , unless those 
circumstances were communicated to or known 
■ by the party sought to be charged at the time the 
contract was made. 8 Ruling Case Law 
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459-461; 10 Corpus Juris, 324. * * * Xhe 
damages resulting by reason of the existence 
of such special circumstances, of which the 
party sought to be charged was not made 
aware, are disallowed, not because they are 
merely consequential or remote, but because 
they can not fairly be considered as having 
been within the contemplation of the parties 
at the time of entering into the contract.” 
(Italics supplied.) 

See also— 

The Saigon Maru, 267 Fed. 881. 

The Henry Buck, 39 Fed. 211. 

Williams v. Atlantic Coast Line, 46 Florida 
735. 

Illinois Central Railroad Company v. The 

Hopkinson Canning Company, 132 Kentucky 
578. 

(b) Knowledge of the practice alleged can not be Imputed to the 

defendant. 

Plaintiffs seek to evade the rule announced in the 
foregoing authorities by contending that defendant 

was chargeable with knowledge of the practice 
alleged. 

But it is not averred in the declaration that the 
practice relied upon was actually known to the 
defendant or his agent. The only allegation relating 
to knowledge is as follows: 

• 

This method is and was generally in force, 
and is and was necessarily known, or should 
have been known, to all persons engaged in 
the carriage of ocean cargoes, and to the 
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defendant and its officers and agents engaged 
in such business. ” 

This amounts to no more than the averment of a 
conclusion that the practice was such that the 
knowledge thereof could be imputed to the defendant, 
a conclusion which is not admitted by the demurrer. 
It must be remembered that defendant was not 
en gaged in the business of exporting goods, but in 
the separate and distinct business of carrying ocean 
freight. The contract which is here sued upon is 
not a contract for the sale of the grain, but a contract 
for its transportation ,* hence, even though the practice 
alleged might have been so notoriously and universally 
established as to be binding upon exporters, it can 
not be considered as read into a contract of affreight¬ 
ment. 

In the case of Great Western Elevator Co. v. White , 
118 Fed. 407, the agent of a grain elevator company, 
who was also the agent of a lumber company, used 
money collected by him for the lumber company in 
the purchase of grain for the elevator company, and 
remitted to the lumber company by draft drawn on 
the elevator company, which the latter paid. There¬ 
after the elevator company brought suit against the 
lumber company to recover the money, on the 
ground that it had been paid by mistake, in that the 
agent, by a general custom or usage in the elevator 
business, had no authority to draw drafts except in 
payment for grain bought or negotiated for cash at 
the time they were drawn. Holding evidence of 
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the custom inadmissible, the Circuit Court of Appeals 
for the Eighth Circuit said: 

“ Knowledge of the custom sought to be 
proved, being peculiar to a particular business, 
must be first brought home to the party 
sought to be charged, where, as in this case, 
the party to be charged was engaged in a 
separate and distinct line of business. What¬ 
ever may be the rule as to presumptive notice 
of a custom or usage in the case of parties 
engaged in the same business, clearly no such 
presumption can he indulged in where the 
party to he charged is engaged in a separate line 
of business. Isaksson v. Williams (D. C.) 26 
Fed. 642; Irwin v. Williar , 110 U. S. 499; 
Iron Co. v. Blake , 144 U. S. 476.” (Italics 
supplied.) 

In the case of Eames v. Clajlin Co., 239 Fed. 631, 
the Circuit Court of Appeals for the Second Circuit 
said: 

“Usage is invoked to give meaning to a 
contract, on the assumption that the parties 
contracted in reference thereto; yet, since 
there can be no intent without knowledge 
(actual or imputed) of what was intended, not 
only must proof be given showing that the 
usage relied upon exists, but the relation of 
the parties concerned must be shown to be 
such that knowledge of the usage in question 
may be inferred, and further that intent to be 
bound thereby may also be established by 
reasonable inference * * *. 

“ Under some circumstances the customs of 
those engaged in a business wholly different 
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from that of the persons sought to be affected 
can not be recognized as against said persons 
without showing actual knowledge thereof, for 
assent can be implied only from knowledge of 
the custom which it is claimed authorizes it. 
Great Western etc. Co. v. White , 118 Fed. 410, 
and cases cited. But if one employs another 
to work in and after the method of transacting 
that other’s business, then (though ignorant of 
such method) he may be presumed to have 
intended the business thus requested, to be 
performed according to usage.” 

And in the case of Van Hoesen v. Cameron, 54 Mich. 

609, the Court said: 

“ In the record before us there is nothing in 
the case which tends to show that the plaintiff 
had any knowledge of such customs as de¬ 
fendant sought to prove. The evidence is 
that he was a farmer, and had purchased such 
horses as he had needed upon his farm, and 
had sold some from his farm; but in what 
market he purchased or sold does not appear. 
Ihe testimony does not show him to have 
been a dealer in horses, and consequently the 
offer to show the existence of a custom among 
dealers in horses in Kalamazoo did not tend 
to show that the plaintiff was cognizant of 
such custom.” 

(c) It is not alleged that the practice relied upon had been so noto¬ 
riously and uniformly established for such a length of time prior 
to the making of the contract here sued upon as to charge defend¬ 
ant with knowledge thereof. 

The declaration merely alleges “it is and was the 
general practice for shippers of grain from ports in 
the United States to the United Kingdom of Great 
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Britain and Ireland during the period in question to 
draw on the purchasers of said cargoes,” etc. It does 
not allege that this practice was uniform and noto¬ 
rious, or that it was in existence prior to the making 
the contract of affreightment. The allegation that 
it existed during “the period in question” can refer 
to nothing more than the dates between the entering 
into of such contract and the loading of the grain. 
A custom first established at the time of the making 
of a contract can certainly not be deemed to have been 
within the contemplation of the contracting parties. 
Even conceding that defendant could be charged 
with knowledge of a universally established custom 
among exporters, the practice alleged does not meet 
the requirements of a usage, knowledge of which can 
be imputed to defendant. 

In Adams v. Otterbach, 15 How. 539, the Court said: 

“It is said, if a bank may establish a usage, 
it may change it; and that there must be a 
eginning of acts under it. This may be ad¬ 
mitted, but it does not follow that a usage is 
obligatory from the time of its adoption. To 
give it force of law, it requires an acquiescence 
and a notoriety, from which an inference may 
be drawn that it is known to the public, and 

especially to those who do business with the 
bank * * * 

But to constitute a usage, it must apply 
to a place, rather than to a particular bank. 

It must be the rule of all the banks of the place, 
or it cannot, consistently, be called a usage. If 
every bank could establish its own usage, the 
confusion and uncertainty would greatly ex- 
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ceed any local convenience resulting from the 
arrangement.” (Italics supplied.) 

In Bowling v. Harrison, 6 How. 248, 259, the 
Court said : 

“A usage, to be binding, should be definite, 
uniform, and well known. It should be estab¬ 
lished by clear and satisfactory evidence, so that 
it may be justly presumed that the parties 
had reference to it in making their contract.” 
(Italics supplied.) 

And in Barrie v. Quinby, 206 Mass. 259, 265, the 
Court said: 

“It is also well settled that to be admissible 
the usage not only must be universal but 
must have become notorious by the long and 
uniform practice of those engaged in the trade 
at the place where the contract is made.” 

See also— 

Internxitional Salt Co. v. Tennant, 144 Ill. 
App. 30. 

Klaub v. Vokoun, 169 Ill. App. 434. 

Bkick v. Ashley, 90 Mich. 90, 99. 

And, even conceding, for the sake of argument, 
that defendant had actual knowledge of the exist¬ 
ence of the practice alleged prior to the date of the 
contract here sued upon, this can avail plaintiffs 
nothing, inasmuch as it is not alleged that the prac¬ 
tice was universally used. If several general prac¬ 
tices were followed by shippers in the export of 
grain, all of them known to defendant, notice that * 
plaintiffs intended to adopt any one of them could 
not be imputed to defendant. Actual knowledge of 
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this fact at the time the contract of affreightment 
was made was necessary before defendant can be 
charged with the special damage claimed, and, as 
previously pointed out, there is no allegation in the 
declaration that the terms of the contract of sale 
were called to defendant’s attention at any time 
prior to the loading of the grain on September 23, 
1919. 

II. 

The court erred In refusing defendant’s prayer for an 

instructed verdict. 

The reasons already given and the authorities 
relied upon in support of the demurrer to the decla¬ 
ration apply with even stronger force in sustaining 
defendant’s right to an instructed verdict in its 
favor. The evidence adduced at the trial in plain¬ 
tiffs’ behalf went no further than the allegations of 
fact of the declaration. It added nothing to the 
averments of the declaration. And, on the other 
hand, it affirmatively appears from the testimony 
(p. 11) that the contract between plaintiffs and the 
firm of Payne and Routh, for the sale to the latter of 
the barley involved in the contract here in suit was 
not made until July 7, 1919, seven days after the 
date of the contract here sued upon, and conse¬ 
quently the terms of the sale contract could not have 
been within the contemplation of the parties to this 
proceeding at the time the contract of affreightment 
was made. Furthermore, it also appears from the 
testimony of the plaintiff Levensaler (record, p. 12) 
that at no time was the defendant furnished with 













any information concerning the contract of sale. In 
view of these admitted facts, the cases of Stavangeren 
v. Hubbard-Zemurray S. S. Co., 250 Fed. 67, and 
Harvey v. Conn., etc., R. Co., 124 Mass. 421, pre¬ 
viously referred to, become especially important, in 
which cases it is held that a carrier is not liable for 
special damages, unless at the time the contract to 
carry is made the facts upon which the special 
damage is predicated are disclosed to the carrier. 

Furthermore, the testimony fails to bring home to 
the defendant actual knowledge of the alleged prac¬ 
tice relied upon. 

Therefore, the plaintiffs failed to make out a case 
against defendant, ar 4 d the jury should have been so 
instructed. 

III. 

The court erred in refusing defendant’s other prayers* 

Defendant's prayers Nos. 3 and 4 are to the effect 
that, if the jury find that customs for financing the 
export of grain other than the one relied upon by 
plaintiff were in frequent use during the summer of 
1919, their verdict should be for defendant. 

These instructions are amply supported by the 
evidence. The witness Levensaler, in his deposition, 
testified (record, p. 12) that the practice alleged was 
the exclusive practice as to the method of payment 
of such grain, so far as he knew, and that he was not 
familiar with any other procedure. It is doubtful 
whether, under the holding of the Supreme Court 
in the Bowling case, requiring clear and satisfactory 
evidence to establish the existence of a custom, there 
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was sufficient testimony on this point to be sub¬ 
mitted to the jury. But in any event Levensaler’s 
own statement was completely disproved by the 
testimony of all of the expert witnesses in the case, 
both on his behalf, as well as those on behalf of de^ 
fendant. It appears that there were other methods 
of financing and handling the export of grain, known, 
used and recognized by grain exporters, and some 

of them as well, if not better, established than the 
practice here relied upon. 

The record discloses that a well-known custom 
existed, whereby a prudent exporter of grain, who 
did not desire to speculate in exchange, if he entered 
into such a contract as plaintiffs had for the sale of 
their grain, went to his bank as soon as the contract of 
sale was made, and entered into an engagement with it 
to purchase from him pounds sterling at the rate of 
exchange for that day, delivery to be made in the 
future. Under this practice a delay in the loading 
of the grain for a period no longer than occurred here 
would cause no damage to the shipper. But plain¬ 
tiffs, instead of adopting this course, elected to 
gamble in exchange, hoping to gain by an advance 
in the rate, and hold defendant for the loss in the 
event of a decline. 

Other practices also were in existence. The evi¬ 
dence discloses that sales were made to English 
purchasers, payment to be made either in England 
in American dollars or upon credits in dollars 
established in this country; that exporters also 
shipped grain abroad either upon consignment to 
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themselves or to their agents for sale after delivery; 
and that sales were made abroad upon drafts payable 
at a future date, in none of which cases could a loss 
such as is here complained of have been sustained. 

' The expert witnesses for the plaintiffs testified as 

r to the methods used by exporters of grain as follows: 

Lafaye: 

“That drafts were sold to cover export 
cargoes, sometimes when the goods were sold 
and at other times when shipments were 
made and documents available, and that both 
practices were in effect dependent upon the 
exporter; that it was hard to determine the custom 
in that respect in 1919 because of the fluctua¬ 
tions in the foreign exchange market; his testi¬ 
mony continuing: 

“Q. Well, if a shipper and exporter wished 
to protect himself from a possible drop in the 
rate of exchange, could he not do it by sell¬ 
ing the—making an engagement with the 
bank to sell the draft at the current rate of 
exchange? 

“A. Deliverable at a given period; yes. 

“Q. Was that a common practice? 

“A. That was the practice; yes. 

“Q. Among all exporters so far as you know 
from your experience both as a lumber ex¬ 
porter and bank official? 

“A. Yes.” (Record, p. 13.) 

Godchaux: 

“Q. Was there any practice in 1919 for 
exporters, as soon as they made their con¬ 
tracts with purchasers abroad, to make engage¬ 
ments with banks to sell their shipping docu- 
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ments for future delivery at a given rate of 
exchange quoted them by the banks ? 

A. You mean for future delivery? 

“Q. Yes. 

A. Yes, that was done some. 

^ Q. Was that the customary practice? 

A. Why, to some extent it was, ves. In 
my case it was. 

“Q. You did business in that way, did you? 
A.. Yes. 

,, ,T°V know of other reputable concerns 
that did business in the same way—grain 

exporters, the same business vou are in » 

“A. Yes, they did. 

“Q. Was that the prevailing method of 
financing in 1919? 

A. I can not speak for the trade generally 
whether they all did it or not, but it was our 
prevailing method, yes.” (Record, p. 14.) 
“That letters of credit were in use in 1919- 

* * * tkat some °f these credits are estab¬ 
lished in American dollars in numerous ways; 

that the use of letters of credit was one of the 
customary methods of financing grain exports; 
that the shipment of cargoes by exporters on 
consignment to themselves varies according to 
the demands for export sales; that a dull 
market will create such consignments; that the 
same practice obtained on the part of exporters 
shipping cargoes on consignment to their agents 
in foreign countries; that exporters also ship 
for a particular market in foreign countries 
cargoes that have been sold prior to shipment ; 
that exporters sell grain for transportation to 
England under contracts providing that payment 
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i therefor shall he made in the United States and in 

American dollars” (Record, p. 14.) 

“Q. In 1919, on sales for export to England, 
was it customary for the purchase price to be 
payable in American dollars or English 

► pounds? 

“A. Oh, they do it both w r ays. We tried to 
get it in American dollars. If they could not, 
we take it in English sterling. That is about 
r the way business was done. Depends on how 

k good the contract looked. If you could not get 

it in American dollars, you would take English 
exchange, * * *” 

“That, if a shipper did not make an engage¬ 
ment with a bank at the time he sold his cargo, 
to sell exchange against that shipment at the 
rate current on the date of sale of the cargo he 
would be taking a chance on making a profit on 
exchange if the rate rose, and losing if the rate 
dropped.” (Record, p. 15.) 

Pyk: 

That what he described on direct examination 
as a general custom was not the only method of 
handling shipments ; that there might have 
been letters of credit, in American dollars, 
opened in this country so that payments 
could be made by foreign purchasers in. this 
country; that it was customary, both in 1919 
and before , to establish such letters of credit in 
this country; * * * (Record, p. 16); * * * 
that stabilizing exchange is when you sell 
something at a future day within say 2 or 3 
months or a shorter period if you are sure 
you are to deliver within that time or can 
deliver within that time; that if a shipper does 

/ 

k_ 
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not protect himself on the rate of exchange he is 
taking chances on its rising or falling, and if 
it rises he may make a profit and if it drops 
he may sustain a loss * * * (Record 
p.17). 

“Q. How many forms of sales contracts are 
known to you, that is, involving the different 
methods of payments? 

“ A. There are all kinds. 

“Q. There are a number, are they? 

“A. Sure. 

“Q. And they were in force in 1919, as well 
as before and since? 

“A. Well, in 1919, yes. I would say so * * * 

“ That occasionally exporters ship cargoes on 
consignment to themselves in foreign countries; 
that they at times ship on consignment to their 
agents in foreign countries; that exporters ship 
grain to England under contracts providing 
that payment therefor shall be made in this 
country, and in American dollars; that some 
such contracts provide for payment in England 
in American dollars or in pounds sterling; 
that exporters ship cargoes to foreign countries 
subject to drafts at specified dates, say, 7, 30, 60, 
or 90 days * * *. 

“That the opening of credits in American 
dollars was done in a few cases before 1914, 
but it virtually started in that year; and that 
the cases in which credit has been opened in 
American dollars exceed those in which a draft 
is made upon the buyer abroad in foreign cur¬ 
rency and that has been so since 1914 * * *. 

“ That if the exporter wants to protect himself 
on the rate of exchange it is customary for him to 
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get a rate on a 90-day delivery of the documents 
if he knows when the exact delivery is to be 
made, which date is stated in his contract of 
sale, and that otherwise he is taking a chance 
of making a profit if exchange rises or losing 
if exchange falls.” (Record, pp. 17, 18.) 

The expert witnesses for the defendant testified as 
follows: 

Baird: 

That in connection with export shipments 
there are two methods of handling drafts with 
documents attached: First, to sell out the ship¬ 
ment, and second, to make a contract for future 
delivery of the shipping documents; that such 
future contracts have become more important 
since the signing of the armistice, owing to the 
fluctuations in foreign exchange; that the 'prac¬ 
tice of making such future contracts has been in 
vogue pi'ior to 1919 , in 1919 , and subsequent 
thereto; that such practice would protect the 
shipper; that a shipper in order to protect him¬ 
self would sell his exchange in advance for a 
future delivery; that delivery being anywhere 
from one week to four months * * * that 
his bank for the past two years, and even prior 
thereto, suggested to all of its customers that 
when they sold any export cargo they should 
immediately sell their exchange for either spot 
delivery or future delivery * * * that the 
steps taken by the grain exporter in selling 
exchange at the time that he makes his con¬ 
tract for the sale of his export shipments are 
as follows: the exporter comes to the bank, 
states he has a certain number of pounds ster- 



30 

ling to sell for export delivery, asks what the 
bank will pay him for it, is given a quotation 
by the bank which is accepted, and the bank 
then sends him a contract covering the trans¬ 
action, then when he presents to the bank his 
draft on the foreign purchaser with the ship¬ 
ping documents attached, the bank pays him 
for that draft at the rate of exchange fixed by 
the said contract between the exporter and the 
bank regardless of what the foreign rate may 
be on the date the draft and the shipping docu¬ 
ments are delivered to the bank, such payment 
being made to the exporter in American dollars 
* * * (Record, pp. 22,23) * * * that 
if an exporter did not deliver the shipping 
documents at the date specified in his contract 
with his bank, said bank would extend such 
contracts at the prevailing rate of exchange, 
the charge being somewhere between one- 
quarter of a cent and one cent pier pound ster¬ 
ling per month; that he had extended such 
contracts for as long as from 6 to 8 months, 
and that such was the general custom among 
New Orleans banks in 1919; * * * that 
the period of time ordinarily covered by con¬ 
tracts made by shippers with banks for future 
delivery of documents, when they sell exchange 
at the time they make their contract of sale of 
export cargo, is any time up to or through four 
months, that that was the general 'practice in 
New Orleans in 1919 and that it was customary 
to make such contracts for a period of ninety 
days * * * (fat ln j u iy t August and Sep¬ 
tember, 1919, fully 50 per cent of the exporters 
were selling their exchange in advance * * * 
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(Record, p. 23) * * * that it was consid¬ 
ered sound business practice for exporters to 
immediately sell foreign exchange as soon as 
their contracts were made with foreign buyers, 
rather than to wait until the exporter received 
his shipping documents when the cargo was 
loaded (Record, p. 24). 

Stockton: 

That the said alleged general practice was 
not the exclusive practice of financing export 
shipments but that letters of credit were 
issued at that time as well as bills sold at so 
many days sight; that if the financial standing 
of a foreign purchaser was doubtful, shippers 
usually demanded that a letter of credit be 
opened with a bank in the United States * * * 
that in the cases with which he was familiar the 
majority of exporters in 1919 sold their exchange 
at the time the contracts for the sale of the grain 
were made, for the purpose of protecting 
themselves against loss on exchange; that 
exporters have always shipped cargoes con- 
signed to themselves in foreign countries 
either to be sold abroad through brokers, or 
cargoes that have previously been sold; that 
such shipments by exporters on consignment 
to themselves in foreign countries were made 
in 1919, before and since, through brokers in 
this country; that (he practice existed in 1919, 
before and since, on the part of grain exporters, 
to ship cargoes to England through their brokers 
in this country under contracts providing that 
payment for such shipments should be made in 
the Lmted States, as well as under contracts 
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providing that payment therefor should be 
made in England, and in American dollars in 
a few instances as well as in pounds ster¬ 
ling * * * (Record, p. 25) * * * 
that in 1919 the customary method of financing 
exports was for the exporter to sell his 
exchange as soon as the contract for the 
export of his goods was made * * * 
(Record, p. 26). 

Jones: 

That export sales of grain to Great Britain 
in 1919 were made either for American dollars 
or against acceptances of seven days’ sight 
draft in sterling * * * he would say that it 
would he very unusualfor grain exporters to wait 
for date of shipment before selling the foreign 
exchange of any counb'y to which grain is sold 
(Record, pp. 26, 27) * * * that the failure 
of the exporter to sell his exchange at the time 
of making the sale of the grain * * * is as 
much an act of speculation on his part as it 
would be if he had not covered his sale of the 
grain by buying an equivalent quantity of 
grain to suit, or if he failed to cover his com¬ 
mitment by taking freight at the time of the 
sale; that so far as the custom since 1919 is 
concerned there has been no change and the 
method outlined by him in the preceding 
answer is the one which has been generally 
followed during all of his experience in the 
grain business, and exists at the present time, 
except that it was interrupted during the 
period of hostilities abroad when American ex¬ 
porters insisted upon payment in American 
dollars (Record, p. 27) * * * that if such 





drafts were not sold until the grain had actually 
been loaded on board the vessel, the only reason 
for the exporter holding the drafts would be his 
desire to speculate on foreign exchange * * * 
that such shipment on consignment always has 
• been done and always will be done as long as 
there are people in the market who will take a 
chance ) that in 1919 exporters quite frequently 
shipped cargoes of grain to their agents in Europe 
and that that is particularly true of British 
and Continental houses having agencies in this 
country * * * that in 1919 exporters to his 
knowledge sold cargoes of grain for transportation 
to England under contracts providing that pay - 
ment therefor should be made (1) in the United 
States, (2) in England , (3) in American dollars , 
( 4 ) in pounds sterling , and that the same thing 
has been done before and since 1919 * * * 
(Record, p. 28). 

An examination of all of the testimony in this 
case shows an amazing conflict among all of the 
expert witnesses, both for the plaintiffs and the 
defendant, not only as to what was the prevailing 
method for handling the export of grain, but also 
as to what methods were in general use. Only two 
things are made clear—first, that there was no 
uniform and notorious custom in existence, and, 
second, that the method relied upon by plaintiffs 
was not even the one in most frequent use. This 
disagreement among the expert witnesses but empha¬ 
sizes the injustice of imputing to defendant notice 
of the method adopted by plaintiffs. If the experts 
on each side of this case can not agree as to the 



methods which were in most general use, how could 
the defendant know which one plaintiffs would 
follow? 

At the time the contract of affreightment was 

made, the contract of sale had not been entered into*. 

% 

Any one of the various methods of financing the 
export was open to the plaintiffs, and it might have 
been that plaintiffs would not have succeeded in 
consummating a sale of their barley until after the 
grain had been loaded aboard ship. 

With several general practices in existence, it 
can not be said that one was within the contemplation 
of the parties to the contract of affreightment more 
than another, and therefore the jury should have 
been instructed, as requested by defendant, that if 
any practice for the financing of the export of grain 
other than the one adopted by plaintiffs was in 
frequent use their verdict should have been for the 
defendant. 

Another objection to plaintiff’s right to recover is 
injected into the case by a consideration of Section 
3565 of the Revised Statutes, which reads as follows:: 

“Sec. 3565. In all payments by or to the 
Treasury, whether made here or in foreign 
countries, where it becomes necessary to 
compute the value of the sovereign or pound 
sterling, it shall be deemed equal to four 
dollars eighty-six cents and six and one-half 
mills, and the same rule shall be applied in 
appraising merchandise imported where the 
value is, by the invoice, in sovereigns or 
pounds sterling, and in the construction of 
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contracts payable in sovereigns or pounds 
sterling; and this valuation shall be the par 
of exchange between Great Britain and the 
United States; and all contracts made after 
the first day of January, eighteen hundred 
and seventy-four, based on an assumed par 
of exchange with Great Britain of fifty-four 
pence to the dollar, or four dollars forty-four 
and four-ninths cents to the sovereign or 
pound sterling, shall be null and void.” 

While this statute seems only to provide a rule of 
construction for the interpretation of contracts 
which are silent as to the rate of exchange (King v. 
Hamilton, 12 Fed. 480; Murphy v. Kastner, 50 N. J. 
Eq. 214), defendant had a right to rely upon plaintiffs’ 
invoking the aid of this statute in the enforcement of 
its contract for the sale of the barley. 

The only theory upon which plaintiffs base their 
case is that, by virtue of the practice alleged, there 
is read into the contract of affreightment sued upon 
the contract of sale of a later date. This contract 
makes no reference to the rate of exchange. That 
being so, if any fact in relation thereto can be deemed 
to have been within the contemplation of the defend¬ 
ant, it is that the rate of exchange was the one 
fixed by this statute. With the rate of exchange 
fixed, a delay in the loading of the grain could not, 
as a matter of law, have caused the loss complained of. 

Defendant’s prayer No. 2 is similar to the prayer 
for an instructed verdict, except that it left to the 
jury the question of whether or not there was any 
evidence showing actual knowledge of the practice 
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alleged on the part of the defendant, and should 
have been granted for the reasons hereinbefore set 
forth. 

Defendant's prayer No. 7 properly defined a 
custom in accordance with the authorities previously 
cited. 

IV. 

The court below erred in granting plaintiffs’ prayers 

for instructions. 

Prayer No. 1 contains an erroneous statement of 
the law. It instructed the jury to return a verdict 
for the plaintiffs if they found that the practice 
alleged was a “general" one, “followed by a large 
proportion of the shippers of grain from ports in the 
United States to England during the period in ques¬ 
tion; * * * even if you find that there were 
other methods of financing shipments of grain in use 
during the period in question." 

The term “large proportion of the shippers of 
grain" is ambiguous. As we construe it, and as the 
jury must have understood it in order to reach the 
verdict they did, it does not even require the jury 
to find that the practice was used by a majority of 
the shippers of grain, whereas the law requires that 
before knowledge of a custom can be imputed to a 
party such custom must be found to have been in 
uniform use by those engaged in the business to 
which it relates. 

Any other meaning that might be given this in¬ 
struction is negatived by the limitation that even 
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the finding by the jury (which would have been 
c early supported by the evidence) of the existence 
ot other practices, no matter how well established, 
should not affect their verdict for the plaintiffs if 
they found the one practice to exist. 

A further vice of this instruction is that it only 
requires the jury to find the practice alleged to have 
been in use “during the period in question’’-from 
June 30, 1919, to September 23, 1919. As previ¬ 
ously pointed out in this brief, the facts from which 
the special damages would flow must have been 
within the knowledge of the defendant at the time 
the contract of affreightment was made. This 
could not be the case if the custom had come into 
existence only at the date of the contract here sued 
upon. If the defendant, not being an exporter 
could be charged with knowledge of this practice at 
a 1, the jury should have been instructed that before 
they could find for the plaintiffs they must find that 
this alleged custom had been so universally followed 
prior to June 30, 1919, the date of the contract of 
affreightment, as to have become notorious and well 
known. But the instruction given does not require 
the jury to find that the practice alleged was in 
general use prior to June 30, 1919. 

This prayer was also erroneously granted for the 
reason that it left to the jury the question of whether 
the practice alleged was known or should have been 
known to the officers and agents of the defendant. 

As previously pointed out, there was no evidence 
in the case that defendant or its officers and agents 
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had actual knowledge of the practice alleged. There¬ 
fore, it was error to leave the jury to speculate on 
this point. 

Whether the defendant should have known of the 
existence of the alleged custom—in other words, 
whether the knowledge of it could be imputed to the 
defendant—was not a question of fact for the jury 
to determine, but a matter of law for the Court. If 
the custom and the relationship of the parties to this 
proceeding had been such that the defendant should 
have known of the existence of the practice alleged, 
then the jury could have been instructed as a matter 
of law that knowledge of this custom was imputed 
to the defendant. But, inasmuch as the evidence 
failed to show that the practice contended for was 
notoriously and uniformly established prior to the 
making of the contract here sued upon, as a matter 
of law the defendant was not chargeable with notice 
of the practice alleged, especially in view of the fact 
that it was not an exporter of grain, and the jury 
should have been so instructed. 

Furthermore, this prayer instructed the jury that 
they need find the existence of the alleged practice 
from only “a fair preponderance of all the evidence/’ 
whereas, in the case of Bowling v. Harrison , 6 How. 
248, 259, previously referred to, “a usage, to be 
binding * * * should be established by clear and 
satisfactory evidence.” 

The second prayer offered by plaintiffs relates only 
to the allowance of interest in the event of a verdict 
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for the plaintiffs; hence, if the first prayer must fall, 
the second must fall also. 

It is respectfully submitted that the judgment of 

the Court below should be reversed, and a new trial 
ordered. 

Peyton Gordon, 

United States Attorney. 
Vernon E. West, 

Assistant United States Attorney. 

o ; 
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United States Shipping Board Emergency Fleet 

Corporation, Appellant , 

vs. 

C. Levensaler, A. J. Ames, and W. D. Sheldon, 
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Company, Appellees. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE. 


Statement of Facts. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia based on the ver¬ 
dict of a jury awarding the appellees C. Levensaler, 
A. J. Ames, and W. D. Sheldon, partners, doing busi- 
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ness as W. D. Sheldon & Company, hereinafter re¬ 
ferred to as the plaintiffs, the sum of $3,915.31, with 
interest from September 23, 1919, as damages against 
the appellant United States Shipping Board Emer¬ 
gency Fleet Corporation, hereinafter referred to as the 
defendant, for breach of a contract to load for ship¬ 
ment to England a certain quantity of barley by the 
day named in contract. 

The breach of contract was admitted by the defen¬ 
dant. The only question involved in the case is one of 
damages. 

Prior to the institution of the suit the defendant 
paid the plaintiffs as damages for the breach of con¬ 
tract certain amounts representing interest and stor¬ 
age charges on the barley during the period of delay. 
In addition to this, however, plaintiffs had sustained a 
loss owing to the fact that the barley had been sold at 
a price payable in pounds sterling in England to which 
it was to be shipped, and during the period of delay the 
exchange value of the pound sterling fell, so that while 
the plaintiffs received for their barley the same number 
of English pounds, they actually received less Ameri¬ 
can dollars by reason of the delay. 

The defendant contended that such a loss was too 
remote and was not within the contemplation of the 
parties at the time the contract was made. The plain¬ 
tiffs contended that it was a natural loss analagous to 
a fall in market value and so recoverable as ordinary 
damages, and in addition that such a loss was within 
the contemplation of the parties because of well re¬ 
cognized practices in the trade. 

That part of the declaration (as amended) which 
deals with these damages is as follows (Record, p. 2): 
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‘ It is and was the general practice for shippers 
ij grain from ports in the United States to the 
united Kingdom of Great Britain and Ireland 
urmg the period in question to draw on the pur- 
chasers of said cargoes for the purchase price 
m sterling with bills of lading attached, and as 

s °?“ i goods were shipped, to sell such drafts 
with the documents attached to banks in the United 
states. This method is and was generally in force 
and is and was necessarily known or should have 
been known to all persons engaged in the carriage 
°f ocean cargoes and to the defendant and its 
officers and agents engaged in such business, 
f luctuations in exchange have been common since 
the outbreak of the Great War, and it was known 
to the defendant and its agents aforesaid or 
should have been reasonably contemplated by them 
that a delay in the shipment of the plaintiffs’ 
goods would result in a delay in the sale of a 
draft drawn upon England and would in all prob- 
abdity result in a change in the value in dollars 
i .?■ pound sterling, so that in actual result the 
plaintiffs would, because of delay, receive as the 
price of their merchandise less dollars than they 
would have received had there been no delay, this 
result being equivalent to the decline in the price 
ot. the merchandise. Immediately upon the re¬ 
ceipt from the defendant and its agents of the 
documents issued upon the goods on the ‘West 
iaanga, the plaintiffs drew upon the purchasers 
ot said goods for the purchase price of the same 
r ’® y 1 ab ' e “ Pounds sterling and sold said draft, 
with the documents attached, to certain bankers 
in ban Francisco, California. Owing to the 
delay in the sailing of said ship, the plaintiffs re¬ 
ceived for said documents and as the purchase 
price of the goods, a sum substantially less than 
they would have received but for said delay, the 
difference being the fall in exchange from the 
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date when said vessel should have lifted the plain¬ 
tiffs ’ goods in accordance with said contract and 
the dates when said vessel did actually lift said 
goods as follows: 

Rate July 21, 1919, was. .$4.31)4 for seven day sight. 
Rate Sept. 23, 1919 actu¬ 
ally received.4.15 

Loss on each pound ster¬ 
ling .16)4 per pound 

Amt. of draft on London 

£23375 @. 16)4.$3,915.31” 

Demurrer was overruled and the case went to trial 
on the general issue. 

Upon request of the plaintiffs two instructions were 
granted. The first instruction substantially followed 
the declaration, stating the plaintiffs’ case in full (Rec. 
p. 30). The plaintiffs’ second instruction was the 
ordinary instruction as to interest. 

The defendant requested the following instruction 
(five), which was granted (Rec. p. 32): 

“If the jury find from the evidence that on July 
21, 1919, it was open to the plaintiffs, by following 
a well-understood method, to have protected them¬ 
selves from loss that might result to them through 
a change in the rate of exchange, it was their duty 
to adopt that course; and if, instead of doing so, 
they chose to take the risk themselves, they can 
not recover under their present declaration. ’ ’ 

The defendant asked for several other instructions 
which were refused and which will be discussed here¬ 
inafter. 
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• JU f ry rendered a verd ict for the plaintiffs and 
3 dgment was entered on the verdict in the sum of 

!t’ l 5 ' 31 J Wlth lnterest from September 23, 1919, from 
hich judgment the defendant has appealed. 


Argument. 

th!t that the contract was made as alleged, 

ntL ^ end f ant br0ke the contrac t, and that the 

son of fhP f n" M SUffer the damage claimed rea - 
son of the fall in the market value of pound sterling. 

thJSf J substantial question in the case is whetlnfr 
the defendant can escape liability for the damage sus¬ 
tained on the theory that such damage is too remote 
Otherwise the declaration states a good cause of action 
and the instructions were correctly given 
It is contended for the plaintiffs: 

(®) These damages are recoverable because 
they arise naturally from the breach of the con 
tract, being analogous to a fall in market value 
and are recoverable for the same reason ' 

because^nder*th«V h< ; 8e damages are recoverable 
oecau.se under the facts as stated in the declara- 

nofed *i d 1 , nstru , etl0n the y may reasonably be sup 
posed to have been in the contemplation of both 

parties at the time they made the contract as the 
probable result of the breach of it. ’ 

riJht tor.l ief the f n ] eral question of the plaintiffs’ 

?he dlniirof tho t T g6S WiU fir8t be di8CU88ed - 

f u® daa ! °[ ^e instructions requested on behalf of 
the defendant and certain minor points contained in 
the defendant’s brief will be considered later 
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The Rule of Hadley vs. Baxendale. 

The rule of damages for breach of contract is that 
stated in the leading English case of Hadley vs. 
Baxendale, 9 Exch. 341, as follows: 

'‘The damages * * * should be such as may 
fairly and reasonably be considered either as 
arising naturally (that is, according to the usual 
course of things) from such breach of contract 
itself, or such as may reasonably be supposed 
to have been in contemplation of both parties at 
the time they made the contract as the probable 
result of the breach of it. 

“If the special circumstances under which the 
contract was actually made were communicated by 
the plaintiff to the defendant and thus known to 
both parties, the damages resulting from the 
breach of such a contract which they would rea¬ 
sonably contemplate, would be the amount of in¬ 
jury which would ordinarily follow from a breach 
of contract under these special circumstances so 
known and communicated. But, on the other hand, 
if these special circumstances were wholly un¬ 
known to the party breaking the contract, he, at 
the most, could only be supposed to have had in his 
contemplation the amount of injury which would 
arise generally, and in the great multitude^ of 
cases, not affected by any special circumstances, 
from such a breach of contract .’ 9 (Italics ours.) 

There can be no disagreement that this is the rule 
in the District of Columbia for it has been adopted 
and followed in the following cases: 

Washington & Georgetown R. R. Co. vs. American 
Car Co., 5 Apps. D. C. 541. 

Gurley vs. MacLennan, 17 Apps. D. C. 184 
Eckington & Soldiers Home Ry. Co. vs. McDevitt, 
18 Apps. D. C. 508. 


I 


i 
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P Lm[° 1894 S ’ W ' Uni ° n TeL C °‘ 154 U> S> 29 > 38 

United States vs. Behan, 110 U. S. 346, 28 Led. 

Western Union Tel. Co. vs. Hall, 124 U. S. 456, 31 
Lied. 483. 

Howard vs. Stillwell Co., 139 U. S. 207, 35 Led. 

Globe Refining Co. vs. Landa Cotton Oil Co. 190 
U. S. 544, 47 Led. 1173. 

The problem is, under this general statement of law 
to determine whether the facts in this case as stated 
m the declaration and the instruction are such as to 
make the damages recoverable. The defendant’s argu¬ 
ment assumes that the damages in the case at bar are 
special damages within the meaning of the second part 
of the rule of Hadley vs. Baxendale, quoted above, and 
are not recoverable in the absence of actual notice to 
the defendant. This argument entirely begs the ques¬ 
tion. It is the contention of the plaintiffs that these 
amages are general damages arising naturally ac¬ 
cording to the usual course of things, and that they 
may reasonably be supposed to have been in the con¬ 
templation of the parties, within the meaning of the 
first part of the rule of Hadley vs. Baxendale. 


These Damages arise Naturally From the Breach of 

the Contract. They are Analogous to a Fall in 

Market Value and are Recoverable for the Same 
Reason. 

It is the contention of the plaintiffs that the aver¬ 
ments of the declaration and the requirements of the 
instruction went far beyond what was necessary to be 
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shown in order that the plaintiffs might recover. Only 
as an excess of precaution did the plaintiffs allege and 
prove the practices as to dealing in foreign exchange 
(which will be discussed in a later section of this 
brief). It is respectfully submitted that this case is 
really a very simple one and that in order for the 
plaintiffs to recover these damages it was only neces¬ 
sary to show that they were actually sustained, since 
they are general in their nature and arise naturally 
according to the usual course of things from the 
breach of contract . 


Damages from Fall in Market Value Always Recover¬ 
able. 

Damages from fall in market value have always been 
considered as damages which “ arise naturally, that is, 
according to the usual course of things.” They have 
been considered ordinary and usual damages and have 
been allowed over and over again by the courts. 

In the Gutenfels, 166 Fed. 989, the steamship and 
the Hansa Line were held liable for damage suffered 
through a fall in the price of shellac while delivery 
was delayed. 

In the City of Para, 44 Fed. 689, similar damages 
were awarded for delay, the court saying: 

4 ‘The damages provable against the fund will 
include * * * any further damage, if any, by rea¬ 
son of any difference in market price from the de¬ 
lay in arrival/ * 


In the Giulio, 34 Fed. 909, damages were claimed for 
the delay of the ship in proceeding to a destination. 




These damages included loss through the fall of the 

market price upon late delivery in New York. The 
court said : 

t x In a( J d ^ ion to the local expenses of storage 
Latassa & Co. are, I think, entitled to the amount 
of the fall in the market price if there was any 
tall during the three weeks preceding the date of 
arrival m New York.” 

The same rule applies as against railroads. An early 
case was Weston vs. Grand Trunk Ry. Co. (1867), 54 
Me., 376, where the court held: 

‘ The decline in the market value of an article, 

when U actually arrived at its 
place of destination and when, in the exercise of 
proper dikgenee on the part of the carrier, it 
might have arrived there, was a material element 
proper for the consideration of the jury in ascer- 
taining the actual damages sustained by the plain- 

That.has been the rule in America from that day to 
t is. A recent extension of the rule is found in Stein¬ 
berg vs. Erie Ry. Co. (1918) 170 N. Y. Sup. 893, 103 
Misc. Rep. 573. In that case there was delay in a ship¬ 
ment of straw hats. This was a seasonal article and 
there was a violent decrease in the market price. The 
court held these damages were recoverable, saying: 

„J , wr e i, C0 ! 18 | der the followin g propositions to be 
established beyond dispute, namely: That the 

ordinary measure of general damage, applicable 

to loss due to a carrier’s failure to deliver with 

reasonable dispatch, is the difference in the mar- 

ket value between the time of arrival and the time 

when the goods should have arrived; that general 


damage cannot become special damage because of 
the unusually great loss due to a short duration of 
the season for a sale or use in which the goods are 
ordered; and that unusual loss caused by the delay 
in carrying seasonal goods does not create an ex¬ 
ception to the ordinary, or market value, rule. ,, 

As a matter of fact counsel are in agreement that 
difference in market value can be recovered. Thus on 
page eleven of the defendants brief the following 
statement appears: 

“The measure of damage for a failure to carry 
promptly is the difference in the market value at 
the time the goods ought to have been delivered 
and the market value at the time they were actuallv 
delivered. ’ ’ 

Counsel for defendant goes on to say, however, 

e delay in the shipment did not cause a 
reduction in the market value of the grain. Plain¬ 
tiffs received precisely the same number of pounds 
sterling which they would have received had the 
grain been loaded within the time named in the 
contract. The only loss sued for is that which 
resulted from the inability of the plaintiffs to 
convert the pounds sterling into the same number 
of American dollars which they would have re¬ 
ceived had the shipment been loaded on Julv 20 
1919.” J ’ 

This is certainly a very refined distinction and one 
difficult to understand. However, the case is expressed, 
the essential fact is that plaintiffs received less dollars 
for their merchandise by reason of the delay, and this 
loss was a natural one which might have been expected, 
in view of the fluctuation of sterling. 
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Sales to England Were for Pounds Sterling. 

Whatever conflict there was in the evidence as to 
the custom of exporting grain, there was a general 
agreement that sales to purchasers in England were 
ordinarily for pounds sterling. 

As to the proportion of sales to purchasers in En¬ 
gland payable in pounds sterling (as compared with 
sales in dollars) the witnesses testified as follows: 

For the plaintiffs: 


Levensaler, of San Francisco. “It 


* * # 


was 


the general practice * * * to draw upon the pur¬ 
chasers in pounds sterling.” (Rec. p. 11.) 

Lafaye, of New Orleans. ‘‘It was customary 
tor the purchase price of export shipments to Eii- 

gJand to be payable in sterling exchange.” (Rec. 
p. -Lo. j 


Godchaux, of New Orleans. “In 1919 sales for 
export from the United States were generally 
payable in pounds sterling.” (Rec. p. 14.) 

Pyk, of New Orleans. “They are not always 
sold in foreign moneys but are sometimes sold in 
American dollars. * * * There are all kinds of 
methods of payment.” (Rec. pp. 17, 18.) 


For the defendants: 


* °f New Orleans. “Had no knowledge of 

practice * Did not know which was the 
more usual way.” (Rec. pp. 20, 22.) 

Baird, of New Orleans. “It was customary for 
drafts drawn on foreign purchasers to be paid in 
pounds sterling rather than in dollars. Practi¬ 
cally there were no bills drawn in dollars.” (Rec 
p. 23.) 

Stockton, of New Orleans. “In American dol¬ 
lars in a few instances * * * It was more usual 
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for the purchase price to be paid in pounds ster¬ 
ling than in dollars.” (Rec. pp. 25, 26.) 

Jones, of Baltimore. ‘ 4 Either for American 
dollars or aginst acceptance of seven days sight 
in sterling/’ (Rec. p. 26.) 

The jury expressly found i( that the practice of sell¬ 
ing grain in England for pounds sterling was so gen¬ 
eral that this loss was equivalent to a decline in the 
market price of the merchandise.” (Rec. p. 31.) It is 
submitted thal the court could properly have charged 
the jury that these damages were natural damages of 
the same nature as those arising from a fall in market 
value and could be recovered. The question was, how¬ 
ever, left to the jury, the jury found for the plaintiffs 
on the issue. 


Loss from Fall in Exchange is Recoverable Because it 

Arises Naturally. 

The reason that differences in market value are 
recoverable as damages is because they arise naturally 
from the breach of contract. Obviously they do not 
arise in all cases. A shipper may have sold goods be¬ 
fore they were shipped, or he may not sell them at all. 
But in many cases goods are shipped to be sold on 
arrival, and, therefore, a difference in market value is 
an ordinary damage which is naturally to be expected. 

As soon as we find a state of affairs where payments 
are to be made in pounds sterling, which must at some 
time be translated into dollars, another ordinary and 
natural element of damage is injected into cases in¬ 
volving delay, that is, damages arising from changes 
in the rate of exchange during the period of delay. 
Just as damages from fall in market value do not 
arise in every case, so these do not arise in every case. 




In the market value case it is not necessary for the 
carrier to know just what the shipper’s plans were; 
he is held because he can anticipate that some sort of 
damages arising from fall in market value may very 
ikely be sustained. In the same way in the case at 
bar it is not necessary for the carrier to know just 
what contract of sale the shipper made. In whatever 
way the shipper did business the carrier could contem¬ 
plate that it was quite likely that in a shipment to 
ngland there would in some stage be a translation 
from pounds sterling to dollars and there might be a 
change in the rate of exchange during any period of 
delay, which would cause a loss to the shipper. 

There is nothing special about losses from fall in 
exchange. The rate of exchange is in general effect. 
Exchange has a well recognized market of its own 
So when exchange is fluctuating daily, and it is neces¬ 
sary at some point in a business transaction to trans¬ 
late from pounds to dollars, loss from a change in the 
rate of exchange is naturally to be expected as a re¬ 
sult of delay just as much as loss from fall in market 
value and they are clearly recoverable for the same 

natlrally^ 1 ^ beCmSe they are images arising 

It is interesting to note that the defendant made 
great efforts to prove in the court below that there was 
a well-understood method by which the plaintiffs might 
have protected themselves from loss. (See defendant’s 
instruction five, which was granted. Rec. p. 32.) It is 
hard to see how the defendant could contend on the 
one hand that losses from fall in exchange were so well 
recognized that there was a generally recognized means 
ot trying to insure against them, and at the same time 
seriously contend that such damages are special, and 
not the natural result of the breach of contract. 
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In Any Event the Recovery was based on the Fact 
that the Practice in this Business was such that 
the Damages might reasonably be supposed to have 
been in the contemplation of Both Parties at the 
time they made the Contract as the probable re¬ 
sult of the Breach of it. 

In addition to the fact that these damages are re¬ 
coverable as an ordinary general damage arising 
naturally from the breach of contract, under the evi¬ 
dence as adduced by the plaintiffs at the trial as 
summed up in the first instruction, it is very clear that 
the damages are ‘ 4 such as may reasonably be supposed 
to have been in the contemplation of both parties at 
the time they made the contract as the probable result 
of the breach of it,” and are so recoverable under the 
rule of Hadley vs. Baxendale. In addition to the facts 
evidencing a breach of contract and damage actually 
sustained by the plaintiffs, the instruction required 
the jury to find as a prerequisite to rendering a verdict 
for the plaintiff, 

* * * “that fluctuations in the value of the 
pound sterling had been common during the year 
1919 and these fluctuations were known generally 
to persons engaged in the carriage of ocean car¬ 
goes; that the plaintiffs received for such drafts, 
by reason of a fall in the value of the pound ster¬ 
ling between July 21, and September 23, 1919, a 
sum less than the plaintiffs would have received 
if the defendant had shipped the barley on July 
20, 1919; that the practice of drawing on English 
purchasers of American grain for the purchase 
price in pounds sterling and selling the drafts 
with bills of lading attached to banks in the United 
States as soon as the goods were shipped was a 




general practice followed by a large proportion 

^ t t t he fPP-f 0t g ,'' ain from P° rts in the United 
States to England during the period in question: 
tiiat it was a practice which was generally known 
to persons engaged in the carriage of ocean car- 
goes and which was known, or should have been 
known, to the officers and agents of the defendant 
who were engaged in such business; that it was 
known to the agents of the defendant engaged in 
such business, or should have been reasonably 
contemplated by them, that a delay in the shim 
ment of the P aintiffs’ goods would result in a 

1 ", t . he sal ,e of a draft drawn upon England 
and would, in all probability, result in a change in 
the value in dollars of the pound sterling so that 
in actual result the plaintiffs would, be°cause of 
the delay, receive as the price of their merchandise 
less dollars than they would have received had 
theie been no delay; and that the practice of sell- 

' grai ' 1 , la England for pounds sterling was so 
general that this loss was equivalent to a decline 
in the market price of the merchandise- * * •>> 
(Rec. pp. 30, 31). ’ 

The jury having found these facts, how can it seri¬ 
ous v be contended that these damages were not in the 
contemplation of the parties ? Of course it is not neces- 
sarv that the defendant actually knew just how the 
plaintiffs were doing business. If the damages “may 
reasonably be supposed to have been in the contempla- 
ion of both parties as the probable result of the 

Baxendale 11 ’ ' ^ 316 recoverable under Hadley vs. 
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Discussion of Points Raised by Defendant. 

1. The contention of the defendant that the damages 
alleged are uncertain, remote, contingent, and not with¬ 
in the contemplation of the parties (defendant’s brief, 
p. 10) has already been answered in this brief. The 
case of Harvey vs. Connecticut Ry. Co., 124 Mass. 421, 
(defendant’s brief, p. 13) deals with loss of profits. 
Whether the plaintiffs could or could not recover for 
lost profits has nothing to do with the case at bar, for 
no claim was made for lost profits. The case of 
Stavangeren vs. Hubbard-Zemurry S. S. Co., 250 Fed., 
67 (defendant’s brief, p. 15) holds simply that missing 
the Christmas trade constitutes special damages. 
While this is an extreme case (Steinberg vs. Erie Ry. 
Co. 170 N. Y. Sup. 893 heretofore discussed seems to 
be contra) it certainly is not closely in point. There 
is no question of Christmas trade in the case at bar. 
The other cases cited by the defendant on page 16 of 
its brief simply affirm the general rule of Hadley vs. 
Baxendale. 

2. The defendant contends that knowledge of the 
practice alleged could not be imputed to the defendant 
(defendant’s brief, p. 16) because plaintiffs and de¬ 
fendant were in different businesses. Defendant 
ignores the fact that the jury found “that it was a 
practice which ivas generally known to persons en¬ 
gaged in the carriage of ocean cargoes and which was 
known, or should have been known, to the officers and 
agents of the defendant who were engaged in such 
business.” Certainly there was no error in leaving 
this question to the jury. In two of the cases cited by 
defendant’s counsel the businesses of the parties were 
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quite different. (In Great Western Elevator Company 
vs. White, 118 Fed. 407, a grain elevator company and 

» T^, COmpany; in Van H °esen vs. Cameron, 54 
Mich. 609, a farmer and a horse dealer), and there 

was no reason to think that a person engaged in one 

would know the customs of another. It would not fol- 

ow that agents of the Shipping Board who habitually 

contract with exporters for the export of their goods 

shouid be ignorant of the customs of such exporters. 

n the third case cited, Eames vs. Claflin Co., 239 Fed. 

631 custom was in fact enforced and the quotation is 

dicta. None of these cases hold that the fact of know- 

edge of a custom by persons engaged in another busi- 

ness cannot be submitted to a jury. In fact, in the case 

of Barrie vs. Quinby, 206 Mass. 259, cited by defendant 

on page 21 of its brief, it was expressly held that the 

question of knowledge of a custom was one of fact for 
the jury. 

3. Defendant’s counsel take exception to the use of 
the words “during the period in question” in the 
declaratKm and in the instruction, and argue from this 
that the custom was only established at the time of the 
making of the contract and therefore was not within 
e contemplation of the contracting parties (defend¬ 
ant s brief p. 20). This is supertechnical and in fact 
hardly warranted by the declaration and instruction, 
or the declaration refers in one place to the “months 
une, July, August and September, 1919,” so that 
there was at least one month before June 30, 1919 in 
another place to the period “since the outbreak of the 

v . (deClarati ° n ReC ‘ 2 > 5 ^d “during the 

year 1919 (instruction, Bee. p. 30). Any such objec¬ 
tion would also be cured by the jury’s finding “that 
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it was a practice which was generally known to per¬ 
sons engaged in the carriage of ocean cargoes.” 

4. The fundamental mistake, however, in the defen¬ 
dant’s view of the case is that the defendant believed 
that it was necessary to establish a universal custom 
(defendant’s brief p. 20). Whatever may be the evi¬ 
dence required when a custom is used to interpret a 
contract, there is no such requirement in relation to 
damages. None of the cases cited by defendant on 
pages 20 and 21 of its brief are cases which relate to 
damages in any way; they all relate to the interpre¬ 
tation of contracts and are entirely beside the point. 

The question of damages presents very different 
considerations. Upon breach of a contract the plain¬ 
tiff is entitled to such damages as will compensate him 
for his loss, unless there is some reason for holding 
that the damages were not the natural result of the 
breach. Even in that case the plaintiff can recover if 
the damages should have been in the contemplation of 
the parties. The plaintiff need not establish that the 
damages sustained would always have followed the 
breach of the contract; he only needs to show that they 
were the kind of damages which would ordinarily or 
often follow. If the defendant is to escape, he must 
show that the damage was special and unusual. 

Thus, in Washington & Georgetown R. R. Co. vs. 
American Car Co., 5 Apps. D. C. 524, 542, the court 
discussed the rule of Hadley vs. Baxendale as follows: 

‘ ‘ The rule has been under review in the English 
courts in a great many cases; and it was exten¬ 
sively discussed in the case of Cory vs. Thames 
Iron Works Co., L. R. 3 Q. B. 181. In that case 
the plaintiff claimed damages for the non-delivery 






19 



* 


at the time specified, of the hull of a floating boom 
derrick, which they intended to use for working 
machinery in the discharge of coals; but the de¬ 
fendants were not aware of this intended use, and 
supposed that the hull was wanted for the storage 
ot coals. It was contended for the defendant, that 
no damages were recoverable, because the two par- 
les had not in contemplation the same results from 
the breach; but the court held this an inadmissible 

St n ; f the , rn . le in Hadle y vs - Baxendale; 
and that the true rule is, that the vendor is always 

bound tor such damages as result from the buyer’s 

h,T?v d ? P > nVed ° f th u e ordinai T use of the chattel; 
but that he is not bound for the further special 

damage that the buyer may suffer, by being de¬ 
prived of the use of it for some special and unusual 
purpose not made known to the vendor when he 
contracted tor the delivery of the article.” (The 
italics appear in the courts opinion.) 


Thus the plaintiffs in the case at bar were not re¬ 
quired to show that the way that they did business 
was the only way that it could be done and that dam¬ 
ages from fall in exchange would always follow the 
breach of a contract of shipment; the plaintiffs simply 
had to show the jury, and did in fact convince the jury 
that business was carried on in that way to a sufficient 
extent so that when the contract was made the defen¬ 
dant should have known that such damages were very 
likely to be sustained and were not “special and un- 
usual,” to use the words of the Court of Appeals in 

Washington & Georgetown R. R. Co. vs. American Car 
Co. supra. 


5. The defendant goes at great length into the testi¬ 
mony in the case (defendant’s brief pp. 23 to 34) and 
would have the Court believe that there was an “amaz- 


ing conflict '' in the testimony as to the custom of finan¬ 
cing shipments abroad. Considering only the testimony 
quoted by the defendant, which is of course the testi¬ 
mony most favorable to its contention, it will be appar¬ 
ent that what the defendant relies on is simply evidence 
that many shippers, perhaps as many as half of them, 
sold exchange short to cover possible losses during the 
period between the date that the contract of shipment 
was entered into and the date that the goods were 
expected to be shipped. (See particularly testimony 
of Baird quoted in defendant's brief, pages 29, 30, 31). 
This is not a different method of financing export ship¬ 
ments, but is simply an attempted insurance which 
does not change the fundamental proposition that the 
shipper expected to receive the shipping documents 
from the carrier and deliver them to the bank on the 
date that the goods were to have been shipped accord- 
ing to the contract between the shipper and the carrier. 

At the request of the defendant the jury was in¬ 
structed (instruction five, rec. p. 32) to find for the de¬ 
fendant if there was a well understood method by 
following which the plaintiffs might have protected 
themselves from loss. The jury, however, found for 
the plaintiffs, and obviously rightly so for no short 
sale could protect the shipper over the period between 
the date the goods should have been shipped and the 
date they were actually shipped, which is the period 
involved in this suit. The defendants' own expert wit¬ 
ness Jones stated that if the ship defaulted and the 
shipper who had previously sold short had to buy a 
sufficient amount of foreign exchange to deliver to the 
bank under his contract for the sale of exchange to the 






any k lols e ” WO T ld ^ ° m ° f th6 Vessel back o« 
any loss. Jones, Rec., pp. 29, 30. 

6. Defendant’s counsel refer to Section 3565 of the 

n Tu S e^\ hy wh i? the par of the P° und ster - 

ng is $4.8665, and urge that the defendant had a right 
in th I 011 f the plamtlffs ’ Evoking the aid of this statute 

barley ThTT/ f ^ C ° ntraCt f ° r the sale of the 
thonf'- S St8tute °° uld not P os sibly have helped 

Ronth T SlnCe Under their c0ntract with Payne & 
ey were to be paid in pounds sterling. The de- 

“t» a .f rr :T miy “»* z, 

tatute the plaintiffs or any one else could insist on 
getting trom a bank $4.8665 per pound when the com- 

amoimt. °* ° f Sterlin8 was below that 

lT J' Tbe law involved in defendant’s prayer No 2 

Ind « Bri f p ' 351 b,s '»»*«»»* 

Mrt L Z Tr “*“> taowledg, on th. 

defendant was not necessary. It is only 

necessary under Hadley vs. Baxendale to show that 
the damages might reasonably be supposed to have 
been contemplated by the parties. 

8. The law involved in defendant’s prayer No 7 
purportmg to define a custom, has also been discussed. 
This prayer was properly refused because the case in¬ 
volved a question of damages rather than reading a 
custom into a contract. 8 


Conclusion. 


It being admitted that the contract was broken by 
the defendant and that the plaintiffs actually suffered 
the damages claimed by reason of such breach, plain¬ 
tiffs were entitled to judgment unless there is some 
principle of law relating to damages which prevents 
the recovery of these damages incident to the fall in 
exchange. 

These damages are recoverable for either of two 
reasons as laid down by Hadley vs. Baxendale: 

(a) They arise “naturally, that is, according to 
the usual course of things from the breach of con¬ 
tract itself/ ’ 

(b) Whether or not this is so, under the allega¬ 
tions of the declaration and instruction the dam¬ 
ages “may reasonably be supposed to have been 
in the contemplation of both parties at the time 
they made the contract, as the probable result of 
the breach of it.” 

It is therefore respectfully submitted that the de¬ 
fendant’s demurrer was properly overruled, that the 
instructions were correctly given and refused by the 
trial court, and that the judgment of the court below 
should be affirmed. 


J. Harry Covington, 
Spencer Gordon, 
Newell W. Ellison, 
Attorneys for Appellee. 








